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McKINLEY AND BRYAN AS LAWYERS. 
By A. Oakey HALL. 


RESIDENTS Washington, Harrison the 

first, Taylor, and Andrew Johnson were the 
only ones who filled the National Executive 
chair who were not lawyers. Ten of these 
professionals — Jefferson, Van Buren, Fill- 
more, Pierce, Lincoln, Hayes, Garfield, Ar- 
thur, Cleveland and Harrison the second — 
attained legal eminence irrespective of po- 
litical preferment. And whosoever of the 
now contending candidates shall be elected, 
such legal succession will be continued. 

Of the two contestants, Wm. McKinley 
has professional seniority with admission to 
the Ohio Bar in 1867; while the other Wil- 
liam did not reach the Illinois Bar until 1883. 
The one has always confined his law office 
to Ohio; but the other removed to Ne- 
braska, where the greater part of his pro- 
fessional life has been passed. Counsellor 
McKinley had his early schooling at the 
Academy in the village of Poland, in his 
native Ohio; and next entered the Mead- 
ville College —also the while teaching school 
—from which institutions, like hundreds 
of other collegians of the time (1861), his 
patriotism volunteered him to the tented 
Union field as a private soldier before he 
had attained his majority. Pleasantly coin- 
cident with this service it was that both of 
the after-Presidents, Hayes and Garfield, 
were Officers in the Ohio regiment to which 
he belonged, together with Stanley Mathews, 
afterwards judge of the Federal Supreme 
Court. By successive promotions he reached 
the rank of Major; and was for a time 
staff officer with Major-General Hancock, 


an afterwards defeated candidate for the | 
| his cogitations. The surprised young at- 


Presidency. 





When peace ensued Major McKinley was 
pressed to remain in the regular army with 
promotion, but his yearning was towards 
legal science. He therefore took private 
law studies under Judge Charles E. Glidden 
of the Ohio Bar, and graduated from the 
celebrated Albany lawschool. During tem- 
porary residence in the capital of New 
York State, he there enjoyed attendance 
upon the illustrious bar of the New York 
Court of Appeals. Armed with his legal 
degree he was attracted from his youthful 
surroundings of locality to the city of Can- 
ton, because his sister was then a _ teacher 
there, and when formally admitted to the 
Ohio Bar he there opened a law office. His 
early cleverness as a lawyer can be _ best 
proved by the fact that in two years after 
admission he was elected prosecuting officer 
of the county; and soon obtained partner- 
ship with George W. Belden, then Federal 
District Attorney for the Ohio district. The 
request for alliance came from Mr. Belden, 
who one evening discovered an unexpected 
engagement for the following morning which 
would prevent his trying a jury case appointed 
for the sametime. Young McKinley had al- 
ready received Mr. Belden’s interested legal 
notice, and the latter therefore in the emergen- 
cy selected the youngster to take his place at 
nisi prius for the occasion. Being much 
hurried, the elder lawyer brusquely entered 
the young man’s office, threw the papers of 
the coming case on the table, with the ob- 
servations, ‘‘acaseof mine for you to try, as I 
am called away; the papers will give you full 
instructions,” and then left McKinley to 
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torney instantly addressed himself to dili- 
gent preparation well into the midnight; 
and on the next morning arose refreshed 
by honest sleep to the task. The Belden 
engagement elsewhere, however, lapsed, and 
the old lawyer, returning to the court, took 
a seat among the spectators in the rear 
and quietly watched the progress of his 
understudy and substitute. The result 
proved so satisfactory that immediately the 
elder offered the junior a partnership. 

While a prosecutor, McKinley was the 
true judge advocate, never changing his 
official title into the private one of persecu- 
tor— that so often appertains by tempta- 
tions to triumphs to the young prosecutor 
of the People’s pleas —and properly tem- 
pering the justice of the case with mercy. 
For the foregoing Belden anecdote I am 
indebted to the manuscript notes of Wm. R. 
Day, senior member of the great law firm in 
Canton of Day, Lynch & Day, who has pre- 
pared for publication a charming sketch of 
his legal and political neighbor. Also for 
the following incident. 

Young McKinley was defending a medical 
client sued for alleged malpractice in setting 
a broken leg. It was suspected, without 
means of proof being provided, that the 
claim was what in the legal slang of corpor- 
ation damage suits is called ‘‘a fake snap.” 
The plaintiff's counsel had ocularly exposed 
the mis or mal-practiced leg to the jury and 
oracularly showed the nodes which were the 
alleged palpable evidences of the want of 
medical skill, when McKinley— who has 
been many times remarked for skillful use 
of the reductio ad absurdum, exclaimed as 
the plaintiff was restoring the clothing of 
the limb, ‘“‘ Now let us see your other leg.” 
Which, after very excusable objections as to 
policy from his attorney, was exhibited. The 
new exhibit — which proved to have been 
duly marked with india ink —showed the 
same nodes that were upon the otherleg; and 
proved that, as McKinley wittily remarked, 
it was Dame Nature and not the Sir John 





or surgeon — for McKinley does not dis- 
dain a pun— who had been guilty of mal- 
practice. Thecase came under what jurists 
term fraud, patent as well as latent, and 
McKinley won, to the applause of a crowded 
court-room. It was early remarked of 
McKinley the lawyer that he never took 
things for granted, and always thoroughly 
prepared his evidence, logically marshaled 
his facts as well as the points of an argu- 
ment in banco, and usually led to a climax. 
He never slurred “ an easy case,” but gave to 
it the same attention that belonged to difficult 
or desperate contentions. He early excelled 
in oratory, and this excellence it was that 
attracted to him the attention of political 
leaders. 

His seven terms in Congress beginning 
with the administration of President Hayes 
in 1876 and lasting over a dozen years, 
together with his election as Governor of 
Ohio, have become matters of history easily 
to be conned elsewhere. 

While in the National legislature his legal 
attainments came into serviceable play as a 
member of the Committees on the Revision 
of Laws of Judiciary. While Governor he 
was more addicted to being his own legal 
adviser than to depending upon his Attor- 
ney-General for counsel; and doubtless 
the latter never thought of applying to his 
gubernatorial superior the stale saying 
touching client and fool. 

‘“‘Confound the President,” once said At- 
torney-General Bates, according to Wash- 
ington gossip in Civil War time, “ Lincoln is 
so excellent a lawyer under the maxim eadem 
ratio ibidem lex, that he is apt to advise 
himself off-hand in matters that appertain to 
the Department of Justice, and does not call 
for my official opinion.” Which is a parallel 
case with that of Governor McKinley and 
the Ohio Attorney-General. 

While lawyer McKinley was in Congress, 
its now venerable librarian often found him 
in the section of the Congressional Library 
devoted to jurisprudence, consulting author- 
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ities. It had been remarked by lawyers 
and judges of the Ohio courts that, “ if Mc- 
Kinley stated a proposition it was difficult 
to gainsay it, so thorough had been his ex- 
aminations, and so ethically accurate were 
his comments.” He had several times in 
arguments quoted Edward Burke in his 
noted saying, ‘‘Law combines the prin- 
ciples of original justice with the infinite 
variety of human concerns.” 

In that quality of respecting original jus- 
tice in legal contentions, Mr. Bryan, accord- 
ing to the testimony of his partner Talbot, 
made tally with Major McKinley; and a 
favorite saying with Bryan was one quoted 
from the eminent Sergeant Hill, of the old 
London Bar, “ Law that shocks equity is 
reason’s murder.” The friends of both com- 
petitors for the Presidential chair agree that 
in respecting natural ethics and the tradi- 
tional ethics of their profession, neither one 
can surpass the other. Although the acutest 
lawyers in the House of: Representatives 
were his fellows on the Judiciary Committee, 
Mr. McKinley’s legal views, except for per- 
haps political differences, were never as- 
sailed. 

During the Congressional recesses Major 
McKinley returned more or less to legal 
practice, as some of the volumes of Critch- 
field’s Ohio reports show. Unlike some 
Congressmen, he declined practice in pen- 
sion cases and before the Court of Claims; 
as also did Congressman Bryan, because each 
was unwilling to incur the suspicion of bar- 
tering subsequent votes as to claims through 
counsel fees. And both declined to follow 
the example of some other of their fellow 
members who would appear as private coun- 
sel before committees of the House or Sen- 
ate, or among the Departments of the Gov- 
ernment. Any shrewd outside observer of 
Congressional life in Washington knows that 
the feed lobbyist is not always, as the name 
strictly implies, a member of lobby or cloak- 
room only. 

There was an appreciable difference be- 





tween the legal beginnings of the two politi- 
cal competitors; for Mr. McKinley com- 
menced his studies and his practice in a 
locality where he was not only known, but 
had become more or less noted and popular 
as a victorious soldier of the army. Although 
Mr. Bryan had begun practice at Jackson- 
ville, Illinois, where he made an early mar- 
riage with an accomplished lady, who also 
obtained a legal diploma, and became his 
legal helpmeet as well as maritally, he 
sought as a permanent home the growing 
city of Lincoln, where, an utter stranger, he 
joined the Nebraska Bar. How well his 
associate students at the Union College of 
Law of Chicago, where he had received an 
LL. B., remembered his scholarship will 
appear from the following testimonial, and 
congratulatory letter which within a few 
days after his nomination they addressed to 
him, and which bears the signatures of Fred- 
erick M. Williams, Frank A. Smith, Frank 
Hall Childs, A. E. Case, J. Willard New- 
man, Samuel J. Lombard, William J. Marka, 
W. H. Pope, Alfred E. Holt, Louis P. Hol- 
land, Thomas W. Prindeville, Morris P. 
Trainor, John H. Rollins, Grose Hall, O. P. 
Seward, J. H. Chamberlain and Taylor E. 
Browne, who are all now Chicago practi- 
tioners. 

“We the undersigned members of the 
class of ’83, in the Union College of Law, 
who now reside at Chicago, prompted by a 
fraternal spirit, arising from our college as- 
sociations with yourself and from a just 
pride in your splendid achievement, write 
— without regard to political affiliations or 
individual views on pending political issues 
— in this expression of our high apprecia- 
tion of your fidelity to your honest convic- 
tions, and the manly qualities that have en- 
abled you to so effectively carve out of the 
course of events the position before the 
American people you have the distinction 
to occupy. As a class recognizing — from 
the inception of our acquaintance and as- 
sociation with you to the termination of our 
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college course — your transcendent. qualifi- 
cations for public life; and as attentive ob- 
servers of your progress since the termina- 
tion of that course, we write in extending to 
you our hearty congratulations, believing 
you will prove the able and sincere exponent 
of the principles of which you are now the 
chief representative.” 

Young Bryan’s first case was at Jack- 
sonville before a justice of the peace, for the 
collection of an assumpsit debt of forty-four 
dollars, with a ratio in interest and costs to 
his fee of sixteen dollars to one. His prog- 
ress at the Lincoln bar was tedious, for it 
had meritorious and older members. His 
first case there was in the Christmas week 
of 1887, with a plaint for an injunction. 
Another suit of a similar chancery charac- 
ter in the ensuing spring brought him ad- 
ditional notoriety, but it was not until 1889 
that he can be said to have successfully at- 
tacked the bandaged vision of Themis. 

Then he championed a damage suit be- 
fore a jury for an injured client against the 
Chicago, Burlington and Quincy Railroad, 
wherein he succeeded against a strong array 
of counsel. His practice began to be varied 
in character. He won successively a divorce 
suit, a mandamus action, and was chosen 
standing attorney for a local manufacturing 
corporation. His divorce suit became noted 
from the large alimony that he obtained for 
his client, Mrs. Mattie Herrick. 

He had now associated with himself A. 
R. Talbot, Esq., and later the firm became 
Talbot, Bryan & Allen. How promising and 
profitable had been their business appears 
from a suit brought by it in 1891, to obtain 
four thousand dollars counsel fees from an 
ungrateful client. In the same year against 
odds he excited attention by an action for 
insurance moneys against the German-Amer- 
ican Insurance Company: in which that 
corporation, without success, appealed from 
the two thousand dollars verdict Mr. Bryan 
had obtained. He appears to have been, 


as the calendars of the Supreme Court of 
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Nebraska show, the favorite counsel, often 
employed against the Chicago, Burlington 
& Quincy Railway, and also the Chicago, 
Rock Island and Pacific Railroad Co., be- 
cause he had become recognized as a ser- 
viceably persuasive and oratorical advocate 
before juries, especially in cases where sym- 
pathy for an injured plaintiff existed. He 
had a magnetic presence and address, like 
McKinley, nor did either disclaim a liberal 
use of tropes and figures. Your Western jury 
cares more for oratory than an Eastern twelve. 

Like lawyer McKinley, lawyer Bryan 
soon attracted political attention, and was 
sent to Congress, where both crossed foren- 
sic swords—the one being, as may be 
said, counsel for the plaintiff protective tariff, 
against the other as counsel for defendant 
revenue tariff, although Congressional rec- 
ords show that on a currency question — 
wherein now they are retained by their 
parties against each other —their opinions 
sometimes retained them on the same side. 
Mr. McKinley equally with Mr. Bryan ex- 
celled in oratory, although when at the bar, 
lawyer McKinley preferred logical force to 
floridity. Mr. McKinley had the advantage 
of age and experience, but Mr. Bryan held 
the confidence of youth, and if ever taunted 
with being a boy orator, doubtless he 
thought of the celebrated speech of Lord 
Chancellor Thurlow, when taunted by the 
Duke of Grafton in the House of Lords 
with his youthfulness. That speech began 
—a favorite with schoolboys on speech 
days— “ My lords, the atrocious crime of 
being a young man,” etc. Neither McKinley 
nor Bryan, as it has been remarked by their 
associates, ever lost the pose and manner 
which every lawyer legislator seems to have 
whenever addressing House or Senate, as 
being the pose and manner of addressing 
a jury—the pose somewhat satirized by 
Dickens in the sentence, “ Bar, with his jury 
droop and eyeglass,” and for which the late 
Roscoe Conkling was noted both in court- 
room and senate chamber. 
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Both orators were always in demand on 
patriotic public celebrations, either in the 
Western or Middle States. Notably among 
these was an oration delivered by Mr. 
McKinley at the Metropolitan Opera House 
on the evening of May 30, 1889, before a 
mass-meeting of delegations of the “ Grand 
Army of the Republic,” on the announced 
subject, the American Volunteer, and at 
which veterans of the New York Bar largely 
sought admittance. Both Mr. McKinley and 
Mr. Bryan are noted for the utterance ot 
clever epigrams and laconic sayings even in 
legal arguments, and it would be difficult for 
an expert critic to decide on this head a 
superiority. 

What may be termed Mr. Bryan’s star 
law case will be found in the 156th volume 
of United States reports at page 335, in Con- 
nell v. Smiley, a peculiar case, elucidated 
by the opinion of Chief-Justice Fuller in 
favor of Mr. Bryan’s client as appellee. The 
latter had begun in the Nebraska State 
court an action to quiet title to land which 
had been antagonistically sold at private sale 
and also under execution. The defendants, 
of whom the present appellant Connell was 
one, removed the cause into the Federal 





Circuit Court, some intervenors residing in 
different States, although plaintiff and the 
main defendant were citizens of Nebraska. 
The Bryan client obtained decree quieting 
title in himself, when the Connell party saw 
fit to advantage his own wrong —if it was a 
wrong — claiming erroneous jurisdiction as 
to parties in the Federal court, and moved 
to remit the cause back to the State court. 
The former court declined to oust itself, and 
the Supreme Court at Washington affirmed. 
The opinion largely based upon the Bryan 
brief is valuable to the profession as settling 
the theretofore much mooted question, ‘‘ Can 
jurisdiction separate two litigating citizens 
of the same State from their State court into 
a Federal court, because intervenors are 
citizens of another State? Thus Counsel- 
lor Bryan was successful in all the tribu- 
nals.” 

At their home bars each competitor for 
the Presidency stands primus inter pares, and 
whomsoever may be chosen to succeed such 
legal incumbents of the White House as were 
Jefferson, Pierce and Arthur, the legal voter 
can satisfactorily make his choice for ballot 
in consonance with sympathy for a profes- 
sional comrade. 





THE TRIAL OF DR. JAMESON IN ITS LEGAL ASPECTS. 


HE political aspects of Dr. Jameson’s 
trial fall beyond the purview of a legal 
magazine; its dramatic aspects are open to 
the same observation, and have, moreover, 
had ample justice done to them in the 
American press. Its legal aspects are, 
however, worthy of, and they will repay 
careful consideration. And first a word or 
two as to trial at bar, the juridical machin- 
ery adopted in this cause celébre. In any 
case in which the Crown is a party, or its 
interests are involved, the Attorney-General 
may obtain a trial at bar, 2.e. a trial in theory 
before the whole Queen’s Bench Division — 





in practice before three or more judges of it. 
In modern times this method of procedure 
has been adopted only in cases of the widest 
importance. It may suffice to refer to the 
cases of Parnell and O’Connell, as instances 
of the class of cases in which it is brought in- 
to operation. The details in which a trial 
at bar differs from an ordinary trial are not 
numerous. The preliminary steps, such as 
the lodging of pleas and the preparation of 
the jury panel, are taken in the Crown Office. 
A Crown Office official attends the court at 
the trial, calls over the names of the jurors, 
and receives their verdict when returned. 
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Each of the presiding judges has the right 
to charge the jury separately, and students 
of constitutional law will recollect the curi- 
ous confusion produced at the trial of the 
Seven Bishops (who were tried at bar in the 
reign of James II) by the fact that the four 
presiding judges delivered directly conflict- 
ing addresses to the jury in regard to the 
question whether the conduct of the Episco- 
pal defendants amounted to sedition. No 
appeal lies from the decision of the judges 
at bar, either to the Court on Crown Cases 
Reserved or to the whole of the judges of the 
Queen’s Bench Division. But where the 
charge against a defendant tried at bar is 
misdemeanor, he may, if convicted, appeal 
at once to the judges who tried him for 
a new trial, and then, if they uphold the con- 
viction, to the court of appeal. This course 
was actually taken by Mr. Bradlaugh after 
his conviction in 1885 for a breach of the 
Permissory Oaths Act. We may pass now 
to the legal points actually taken and de- 
cided on Dr. Jameson’s trial. First came 
a series of objections to the indictment, 
pressed with consummate skill by Sir Ed- 
ward Clarke, the leading counsel for. the 
defense. The material clause in the in- 
dictment on the purpose of their argument 
was as follows: “That they (¢.¢. the de- 
fendants) on Nov. 1, 1895, and on divers 
days between that date and December 30, 
1895, within the limits of Her Majesty's 
dominions and after the coming into opera- 
tion therein of the Foreign Enlistment Act of 
1870, and without the license of Her Majesty, 
were engaged in the preparation of a mili- 
tary expedition to proceed against the 
dominion of a friendly state, to wit, the 
South African Republic; and afterwards, to 
wit, on Feb. 25, 1896, and at the time of 
taking this inquisition, were within the 
county of London, and within jurisdiction 
of the Central Criminal Court.” The first 
objection taken to the indictment turned on 
the word ¢herein in the passage quoted above. 





It might mean that there was a definite 
place in Her Majesty’s dominions at which 
the Act of 1870had come into operation. In 
that case the indictment was bad because 
the place was not specified, or ‘herein 
might signify that the Act had come into 
operation at a// places on Her Majesty’s 
dominions, in which case the impossible bur- 
den of proving this allegation affirmatively 
rested on the Crown. 

The judges overruled this objection — the 
Lord Chief Justice remarking that even in 
the construction of a criminal pleading some 
regard must be paid to the ordinary under- 
standing of language and common sense. 
It is curious and noteworthy, by the way, 
how slow the law of England is to follow 
the trend of modern civilized jurisprudence 
with reference to the amendment of criminal 
pleading. Even Scotland under Lord Kings- 
burgh’s Act has largely got rid of technical 
and hairsplitting objections to the wording 
of indictments. But the Sassenach still lin- 
gers obstinately in the rear. As in most 
other cases, however, the conservatism of 
English lawyers in this matter springs from - 
a respectable root, viz., their desire that a 
defendant in a criminal case should clearly 
know the offense with which he is charged. 
A via media between undue laxity and the 
present absurd strictness might readily, how- 
ever, and ought to, be discovered. The 
two remaining objections urged against the 
indictment of the Raiders were of a more 
substantial character, viz.: (1) that the de- 
fendants were not alleged to be British sub- 
jects, and (2) that the offense was not 
sufficiently alleged to have been committed 
within the Queen’s dominions. On these 
points the court held that the Foreign En- 
listment Act was not limited to subjects of 
the British Crown within the Queen’s do- 
minions, or incapable of reaching British 
subjects beyond them — two very important 
glosses, it may be added, on the text of the 
statute. The only matter remaining for 
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the skill with which the Lord Chief Justice 
first extracted from the jury a special verdict 
and then directed them to return a general 
verdict of guilty in their findings. That he 
was strictly within his legal rights in taking 
this course is certain, and it was fortunate that 
he took it, for the jury were evidently dis- 
posed to acquit the defendants, a result which 
would have been unjust and would have ex- 





ercised a mischievous influence on England’s 
position in South Africa. This deeply inter- 
esting trial will not be without consequence 
of a permanently beneficial character if it in- 
duces England to take early steps towards 
defining her relation to her numerous and in- 
creasing ‘‘charterlands” in such a way as to 
obviate any questions as to whether the For- 
eign Enlistment Act applies to them in future. 





THE MUSWELL 


CRIMINAL cause célébre of the most 
sensational and romantic order has 
just been concluded at the Old Bailey. 
Muswell Hill is a small suburb in the north 
of London. As its name indicates, it stands 
on an elevation and is, it may be added, still 
imperfectly brought within the range of the 
manifold activities and life of the great me- 
tropolis of the British Empire. Woods are 
to be found in its vicinity; the weekly 
service of trains to it is not very extensive, 
and on Sundays ceases altogether; and 
there are numerous houses surrounded by 
large gardens and plantations, which have, 
as yet, successfully resisted the attack of the 
equalizing and leveling villa or flat. One 
of these houses is—or, perhaps, in view of 
possible changes it should be said was— 
named Muswell Lodge. It is an irregular 
building, grouped round about a square 
tower, at the top of which there is a small 
glass conservatory. On the north side it 
is bounded by the highroad, while on the 
south and west, beyond the garden, stretches 
a wide area of tolerably dense woods, sepa- 
rated from the Muswell Lodge gardens only 
by a wooden paling, a ditch, and a dense 
hedge. 

At the time when the present story com- 
mences, the owner and occupant of this 
property was an old man of over seventy 
years of age, Mr. Henry Smith. Although 
he had friends in the neighborhood, and 
was highly esteemed and liked — especially 





HILL MURDER. 


by the little children, for whom he had 
always a kind word when he met them play- 
ing in the wood — he lived alone, protected 
only by a spring-gun, which his gardener, a 
man named Webber, adjusted the last thing 
at night, and by electric bells on the lawn and 
walks. He was reputed to be very rich, 
and had, in fact, a considerable sum of 
money, about £115, in the house at the 
time of his murder. One night in February 
last, Webber placed the spring-gun in readi- 
ness as usual before leaving off his work. 
He returned at half-past ten and saw that 
everything was right. Next morning when 
he came to the Lodge and sought admit- 
tance no one answered. He scrambled into 
the garden and proceeded to the window 
facing the lawn. It had evidently been 
tampered with. He looked in and saw 
someone lying on the floor. Webber at 
once gave the alarm; friends assembled 
and an entrance was effected. Then a ter- 
rible sight was revealed: old Mr. Smith lay 
dead on the floor, his limbs bound with 
strong ligatures, and his face and head, 
which were covered with a bag, bearing 
clear traces of having been battered with 
burglars’ jemmies. His drawers had been 
rifled of their contents. Further inspection 
by the police discovered two jemmies 
stained with blood, a bull’s eye lantern, the 
wick of which had been mended with a piece 
of shirt or dress flannel, and footmarks in 
the garden. For some weeks the public 
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anxiety that the murderers should be ar- 
rested and brought to justice had to re- 
main content with such satisfaction as it 
could derive from the ordinary rumors as to 
the discovery of clues and from a few mis- 
taken arrests. One evening, however, all 
England rang with the news that two no- 
torious criminals, Fowler and Milsom, had 
been arrested in Bristol after a desperate 
struggle. 

The ingenuity which put the police on the 
track of these ruffians, who proved, indeed, to 
have been the murderers, cannot possibly be 
too highly praised. Shortly after the date of 
the outrage an acute detective noticed the 
fact that two “ticket of leave” men of no- 
toriously bad character had disappeared from 
their usual haunts. The “ bull’s eye” sug- 
gested an ideato him. He gave it to a little 
boy named Wilson, and directed him to get 
into conversation with Milsom’s brother, who 
was also a lad, and “draw” him upon the 
subject. The boy asked young Milsom 
whether he would buy a“ bull’s eye” from 
him. The lad answered “yes,” as he had 
lost one, and immediately claimed the police 
lantern, when he saw it, as his own. The 
two youths were engaged in disputing the 
question, when a rustic (the detective in dis- 
guise) came up and succeeded in getting the 
scene of the discussion transferred to the 
nearest police station, where he elicited from 
young Milsom the fact that he had mended 
the wick with scraps of flannel with which his 
sister-in-law had been making a dress for 
her baby, and that his brother had borrowed 
the lantern from him, and told him to say it 
was lost if any inquiry was made. Armed 
with this clue the detective pursued his in- 
vestigations further and soon discovered that 
the elder Milsom, and Fowler, who had only 
been released from penal servitude the month 
before the murder, had left London together. 
He and other officers at once set to work to 
run them down. They traced them back 


and forwards through the English midland 
and southern counties, till at last they found 





that the desperadoes were living with a 
traveling showman, named Sinclair, and his 
wife in Bristol. Surrounding the house at 
night, the police entered, and quickly ascend- 
ing the stairs, burst into the room where the 
whole party were seated. Milsom surren- 
dered almost without a struggle. But Fow- 
ler fought with the strength and fury of a 
tiger, and almost succeeded in getting pos- 
session of a revolver, with which he would 
have made short work of his assailants. Ul- 
timately, however, he was felled by a baton, 
and the arrest was successfully effected. 
Mr. and Mrs. Sinclair were speedily released 
from custody, and Fowler and Milsom were 
brought to London for a preliminaty investi- 
gation of the case against them before the 
Highgate police court. On the second day 
of the inquiry it transpired that Milsom, 
whose courage was of a somewhat evanes- 
cent character, had made a confession, in 
which he admitted his share in the burglary, 
but threw the whole responsibility for the 
murder on Fowler. In substance his story 
was as follows : — 

Fowler called on him after his release from 
prison and told him that he had discovered 
a good plant for a burglary at Muswell Hill. 
Milsom agreed to take part in the job, and 
the two criminals, traveling by a circuitous 
route, reached Muswell Lodge late on the 
night of the 13th. They climbed over the 
gate and lay concealed in the shrubs for an 
hour or more. Then Fowler said it was time 
to get to work, and they moved slowly across 
the lawn to the nearest window, carefully 
avoiding the spring-gun and electric bells, 
of whose existence they were of course per- 
fectly cognizant. A window was soon opened 
and Fowler crept in— Milsom remaining 
outside. In a few minutes piercing cries were 
heard and then all was silent again. Milsom 
then followed Fowler into the house and 
found that old Mr. Smith was dead. They 
took all the money on which they could lay 
their hands— some £110— and decamped 
with it. This confession was obviously 
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inspired with the hope that the Crown would 
allow Milsom to turn Queen’s evidence. But 
this hope was doomed to disappointment. 
In the first place, Fowler promptly issued a 
confession of his own directly implicating 
Milsom in the actual murder. Then both 
the jemmies discovered were blood-stained, 
and lastly, the medical evidence showed that 
the knots in the ligatures, with which Mr. 
Smith had been bound, had been tied the 
one by a right-handed and the other by a 
left-handed man. The prisoners were prompt- 
ly committed for trial, and were tried at the 
Old Bailey in May last before Sir Henry 
Hawkins. They were, of course, found guilty 
and sentenced to death. 

Two dramatic episodes occurred during 
the trial. When the jury retired to consider 
their verdict the judge left the court. The two 
prisoners were seated in the dock with a 
powerful warden between them. Fowler 
looked tired and exhausted, and some of 
the spectators with anti-police sympathies 
were covertly ridiculing the stories of the 
police as to his marvelous Strength. The 
veracity of the police was, however, sud- 
denly and strikingly vindicated. Fowler 
was observed to grin, gnash his teeth and 
foam at the mouth for an instant (symptoms, 
by the way, which have led very many ex- 
perts to pronounce him to have been an 
epileptic criminal), and then bounding to his 
feet with the spring of a tiger, he hurled the 
warden out of his way and seized Milsom 
with a grasp which, unless immediately re- 
laxed, would have terminated that wretched 
craven’s life without the aid of the execu- 
tioner. Ina moment the court was in an 
uproar. Ladies screamed and fainted. Burly 
officers leaped into the dock, and soon 
nearly a dozen men had Fowler in hand. 
Milsom was torn from his grasp: But the 
desperate criminal hurled his assailants first 
to one side of the dock and then to the 
other, and it was not till after a struggle of 
about twenty minutes that he was over- 
powered. The police critics have been very 





subdued since that remarkable scene, and 
no one who witnessed it will ever forget it. 
After the death sentence had been pro- 
nounced Fowler created another sensation 
by declaring that he had been the perpe- 
trator of a burglary for which two men, 
Watts and Hall, were then in custody, and 
have since been (properly) sentenced to 
fifteen years’ penal servitude. The confes- 
sion was proved to be false, and was 
prompted merely by a rough and not dis- 
creditable desire on the convict’s part, now 
that he was passing out of the region of 
human hope, to do a good turn to two 
“pals” in trouble. The chief interest of 
this episode is of alegal character. An ap- 
plication was made at the trial of Watts and 
Hall to summon Fowler as a witness. Sir 
Henry Hawkins refused to accede to it. But 
the question indirectly raised by it—viz. 
the competency of a condemned convict as 
a witness — was brought to an issue a few 
days later in the case of Mrs. Dyer, a 
human fiend, who has recently been hanged 
for a series of baby-farming murders. Her 
daughter, Mrs. Palmer, was awaiting trial as 
an accessory before the fact to her crimes. 
A subpoena was served first on the chief 
warder of Newgate gaol, where Mrs. Dyer 
was confined, and secondly on the Home 
Secretary, with conduct money, requiring 
the production of Mrs. Dyer as a witness on 
Mrs. Palmer's trial a week after the date 
fixed for her execution. The Home Secre- 
tary checkmated this move by intimating 
that the Crown did not intend to offer any 
evidence against Mrs. Palmer. But he 
also stated that Mrs. Dyer, being civilly 
dead, was legally incompetent as a witness. 
It is very doubtful, however, whether, since 
the abolition of forfeiture in 1870, this is 
sound English law. But the evidence of a 
condemned felon ought to be taken, if pos- 
sible, on commission. The presence of a 
desperate scoundrel like Fowler in the wit- 
ness-box is not a thing to be desired. 

The closing scene in the lives of the Mus- 
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well Hill murderers did not fall below the 
high dramatic level to which the earlier 
stages in the tragedy attained. Another 
convict—a man Seaman—was to be 
hanged along with them. Mrs. Dyer’s ex- 
ecution had been arranged for the same day, 
but an inspection of the cross-beam of the 
gallows rendered it doubtful whether it 
would bear the quadruple strain. And so 
another day of life was meted out to Mrs. 
Dyer. On the day before the execution 
she was moved to Holloway gaol, in order 
that she might not hear the dismal bell of 
St. Sepulchres tolling the knell of the de- 
parting souls of her fellow convicts, or the 
dull thud of the collapsing door. She was 
brought back when all was over, and was 
obliged to walk, on the way to her cell, over 





the graves of Seaman, Fowler and Milsom. 
On the morning of the execution of the 
Muswell Hill murderers a great crowd 
gathered outside Newgate to watch for the 
rising of the black flag which announces 
that justice has been satisfied. There was 
a pretty general expectation that Fowler 
would die hard, and sounds of scuffling and 
cries were heard before the gloomy death- 
signal ascended. Nothwithstanding the 
police statements, and coroner’s jury’s 
verdict, that the execution was carried out 
in an absolutely decorous manner, several 
persons still persist in asserting the reality of 
these impressions. The phenomenon is an 
instance of the familiar hallucinations of 
hearing, which great mental excitement is 
apt to produce. 
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THE ENGLISH LAW COURTS. 
IX. 


COURTS OF CRIMINAL JURISDICTION. 


THE COURT FOR CROWN CASES RESERVED. 


HE Court for Crown Cases Reserved 
has already been described in a previ- 
ous number of THE GREEN BAG, and a brief 
reference to it here must, therefore, suffice. 
Any five or more judges of the Queen’s Bench 
Division —the presence of the Lord Chief 
Justice being essential unless he is disabled by 
physical or other reasons from attending — 
may sit as a Court of Criminal Appeal to de- 
termine questions of law reserved for their 
consideration at the assizes or at quarter 
sessions. This tribunal is called the Court 
for Crown Cases Reserved. The English 
judiciary are at present pretty sharply di- 
cided as to the desirability of establishing a 
Court of Criminal Appeal. Immediate legis- 
lation on the subject is not to be expected. 


THE ASSIZE COURTS. 


England and Wales are divided into nine 
circuits, over which the judges travel periodi- 
cally for the trial of civil and criminal busi- 
ness. The judges go on circuit in virtue of 
the following commissions from the Crown: 
(a) a commission of oyer and terminer by 
which the persons named therein are direct- 
ed to inquire, hear (over, audire) and deter- 
mine (¢erminer) treasons, felonies and misde- 
meanors under theircommission. The com- 
missioners can only ‘‘ hear and determine” 
charges into which they have previously in- 
quired by means of the Grand Jury. Accord- 
ingly a second commission is issued, (4) the 
commission of gaol delivery, in pursuance of 
which the commissioners are authorized to 
try every prisoner committed to gaol upon 
any charge whatever. (¢) The commission 
of nisi prius is for the trial of civil causes. 


| 





The term is derived from an old statute of 
Edward I, and its origin, as most students of 
history are aware, is as follows: writs called 
writs of venire were formerly sent to the 
sheriffs ofthe various counties directing them 
to bring up the jurors to the courts at West- 
minster for the trial of civil actions on acer- 
tain day unless before that day (nisi prius) 
the King’s justices came into the several 
counties, in which case the jurors were to 
be brought before them as justices of assize. 
Lastly (@), there is the commission of the 
peace, by which the judges are enabled to 
require the attendance and assistance of the 
local justices in such matters as lie within 
their knowledge and jurisdiction. Queen’s 
Counsel of the requisite standing frequently 
sit as commissioners of assize when the 
exigencies of litigious business require it. 
This temporary elevation to the Bench usu- 
ally portends the nomination of the commis- 
sioner to a puisne judgeship at an early date. 
Mr. Gully, Q. C., is a notable exception to 
this rule. On two occasions at least he act- 
ed as commissioner, and would have been 
raised to the Bench but for the fact that he 
held his seat at Carlisle by a slender major- 
ity, and the party interests rendered it inex- 
pedient that it should be exposed to the 
risk of a bye-election. Mr. Gully had his re- 
ward, however, in his recent promotion to 
the speakership of the House of Commons. 
County court judges also are eligible to sit 
as commissioners, and one of the last acts of 
the late Lord Chancellor Herschell was to 
employ his friend Judge Chalmers of Birm- 
ingham in this capacity. Everyone regarded 
this as the first step towards the promotion 
of this very able judge to the Bench of, the 
High Court. But the defeat of the Liberal 
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Government prevented Lord Herschell from | 


setting this precedent, if he intended to do 
so. An unattached Queen’s Counsel, sitting 
as commissioner, is paid at the ordinary judi- 
cial rates for his services. A county court 
judge, acting in that capacity, is merely al- 
lowed his expenses — which are calculated, 
however, on a pretty liberal scale — the con- 
ception of course being that he is already 
in the government service. 

Each of the circuits has its own Bar, bar 
mess, by whom matters of etiquette and dis- 
cipline arising on circuit are determined. 
A barrister may apply for admission to 
a circuit however short or long a time he 
has been called; but in general any change 
of circuit must be effected within two 
years after call. In former days it was 


usual for members of a circuit to attend | 


the courts in the different assize towns 
with tolerable regularity. But nowadays 
many men run down only to the towns 
where they either have, or are likely to get 
work. Others still cling to the ancient ways. 
Recently the assize system has been ex- 
tended, and practically continuous sittings 
in London and in the provinces have been 
established. This change was intended to 
meet the complaints of both metropolitan 
and provincial suitors that they could not 
get their cases tried. It has not however, 
worked well, although some of the judges, 
notably Mr. Justice Vaughan Williams, per- 
formed miracles of expedition in keeping up 
a va-et-vient between the circuits and Lon- 
don, and everything points to its abandon- 
ment in favor of either the permanent local- 
ization of branches of the High Court in the 
provinces or the elevation of the status of 
county court judges, —the High Court be- 
coming largely a Court of Appeal. 

Neither the Lord Chancellor nor the Mas- 
ter of the Rolls, nor the Chancery nor the 
Probate, Divorce and Admiralty judges go 
on circuit. The Lords Justices of Appeal 
have frequently done so in recent years for 
the relief of the puisne judges. 





THE OLD BAILEY, NOW THE CENTRAL 
CRIMINAL COURT. 


The Old Bailey has played a part of an ex- 
tremely tragic and interesting character in 
English juridical history. It was in 1834 
superseded bystatute (4 & 5 Will. IV, c. 36) 
by the Central Criminal Court, created for the 
trial of treasons, felonies and misdemeanors 
committed within the city of London, the 
county of Middlesex, and certain specified 
parts of Essex, Kent and Surrey. The judges 
of the Queen’s Bench Division, including the 
Lord Chief-Justice of England, sit at the Old 
Bailey. The other judges of the Central 
Criminal Court are the Recorder of London 
and the common serjeant. The Recorder of 
London is chosen by the Lord Mayor and 
Aldermen and attends the business of the city 
when summoned by the Lord Mayor. The 
Local Government Act, 1888, sec. 42 subj. 
14, provided however, that after the vacancy 
next after the commencement of the act “no 
recorder shall exercise any judicial functions 
unless he is appointed by Her Majesty to ex- 
ercise such functions.” This provision first 
took effect in Feburary, 1892, on the death 
of the then Recorder, Sir Thomas Chambers. 
The present Recorder is Sir Charles Hall, 
M. P. for the Holborn Division of London, 
and formerly Attorney-General to the Prince 
of Wales. He is a most courteous, compe- 
tent judge, and preserves the mean admirably 
between undue leniency and excessive sever- 
ity. The common serjeant is also a judicial 
officer of the Corporation of the city of Lon- 
don, and isan assistant tothe Recorder. The 
present common serjeant, Sir Forrest Fulton, 
had a large criminal practice at the bar, and 
makes an excellent administrator of criminal 
justice, although he is sometimes disposed to 
be rather severe. He has great faith in the 
efficacy of the “‘ cat o’ nine tails” as a deter- 
rent from acts of criminal violence, and carries 
his views unfalteringly into practice where- 
ever the law allows him to do so. When, 
owing to strong local prejudice against a pris- 
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oner personally, and not merely against his 
trade or profession, a fair trial cannot be had 
on circuit, the Queen’s Bench Division may, 
under the statute 19 Vict. c. 16, which was 
passed for the protection of William Palmer, 
the poisoner, in 1856, order the case to be 
removed to the Central Criminal Court. By 
a statute of 21 Henry VIII, the King was 
enabled to grant commission under the great 
seal to the Lord High Admiral and his depu- 
ties to try certain, and, after 39 Geo. III, 137, 
all offenses committed on the high seas. This 
jurisdiction formerly exercised by the judge 
of the High Court of Admiralty is now practi- 
cally vested in the Central Criminal Court and 
the judges of assize. In the case of foreign 
ships the Admiralty jurisdiction extends to 
all the territorial waters in Her Majesty’s 
dominions, and includes the high seas to the 
distance of one marine league from low water 
mark. All British ships are within it, not 
only on the high seas but in the great foreign 
rivers as far as great ships go. Under the 
Merchant Shipping Act, 1854, sec. 267, the 
Admiralty jurisdiction extends to offenses 
committed by any master, seaman or appren- 
tice who, at the time of, or within three 
months before the offense, was employed in 
any British ship ashore or afloat, out of Her 
Majesty’s dominions. 


SESSIONS, QUARTER OR BOROUGH. 


Quarter sessions are held four times a year 
at stated intervals by the whole body of the 
justices of the peace in a county, and by 
the recorder in a borough, to try certain 
indictable offenses and hear appeals from 
petty sessions. The jurisdiction of quarter 
sessions is civil and criminal, and arises 
from the commission of the peace itself, as 
settled by the statutes 18 Edw. III, ch. 2, 
and 34 Edw. III, ch.1. Originally any felony 
or misdemeanor committed in the county in 
which the quarter sessions sat, fell within 
their jurisdiction. But it was the practice 
of the justices to remit the more serious 





cases to the assizes, and the statutes 5 and6 
Vict. ch. 38, excepted from their jurisdiction 
treason, murder, any capital felony, blasphe- 
my, perjury, forgery, bigamy and many 
other offenses. Quarter sessions also hear 
appeals against very many summary statu- 
tory convictions, have power to try minor 
offenses against the game-laws, and have 
also jurisdiction under the Debtor’s Act, 
1869. The qualification for a_ recorder- 
ship is five years’ standing at the Bar. The 
appointment is in the gift of the Crown, i.e., 
for this purpose, the Home Secretary. A 
recorder receives ‘such yearly salary, not 
exceeding that stated in the petition on 
which the grant of a separate Court of 
Quarter Sessions was made, as Her Majesty 
directs.” The salaries of recorders are 
often very small (one of the largest, if not the 
largest, is enjoyed by Mr. Hopwood, Q.C., 
the present Recorder of Liverpool, who 
has £1000 or £1500 a year — Mr. Hop- 
wood is the chief apostle of the “ short 
sentence” theory in England) ; but in spite 
of this fact these appointments are very 
much sought after, as they do not interfere 
with private practice, and usually lead to a 
higher judicial office. 


THE METROPOLITAN POLICE COURTS. 


The history and literature of the Metro- 
politan Police Courts — a remark which also 
applies, by the way, to the Old Bailey — 
have been admirably handled by Mr. Hollo- 
way in a recent number of the GREEN BAG, 
It may suffice therefore to state that besides 
the Mansion House and Guildhall in the 
city, there are a number of police courts in 
and about the metropolis, situated severally 
in Bow Street, Covent Garden, Vincent 
Square, Westminster, Great Marlborough 
Street, Clerkenwell, Dalston, Worship 
Street, Shoreditch, Kensington Lane, Lam- 
beth, High Street, Marylebone, Blackman 
Street, Southwark, Thames Police Court 
at Stepney, Greenwich and Woolwich, Ham- 
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mersmith and Wandsworth. These courts 
are presided over by stipendiary magistrates 
— barristers of at least seven years’ standing 
—each of whom receives a salary of £1500. 
The appointment rests with the Home Sec- 
retary, and it is a moot question at the Bar 
whether the office of a stipendiary magistrate 
is preferable or not to that of a County 


One. 
as 


sy ie 


oe 





magistracy and the honor of knighthood in 
1890. He is rather testy with counsel and 
solicitors, but is an extremely learned 
lawyer and a most accurate judge. One 
of Sir John Bridge’s best decisions was de- 
livered in the missing word competition 
prosecution. He is great in extradition 
cases, 





THE OLD CENTRAL COURTS. 


Court judge. The salary is the same in 
both cases. The stipendiary magistrate 
lives in London, and has no traveling. On 
the other hand,the County Court judge’s 
work is more varied and pleasant. The 
balance between these conflicting advantages 
and the reverse is of course struck accord- 
ing to individual taste. 

The head of the present metropolitan 
magistracy is Sir John Bridge. Born in 
1824, and educated at Trinity College, Ox- 
ford, where he took first-class honors in 
mathematics, Sir John was called to the 
Bar in 1850. He was made a police mag- 


istrate in 1872, and raised to the chief | 





THE GRAND JURY. 


The Grand Jury is a body of gentlemen, 
not less than twelve nor more than twenty- 
three in number, summoned by the sheriff to 
hear accusations and present indictments at 
quarter sessions, assizes, or gaol deliveries. 
The grand jury, after having been charged 
— it having had the law as to the various 
offenses awaiting trial explained to them — 
by the presiding judge, retire to their room, 
and hear evidence in support of each indict- 
ment. Their foreman has power to admin- 
ister an oath or affirmation to any witness. 
The verdict of the grand jury, which must 
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be carried by a majority of twelve at least, 
is endorsed on each indictment, which is 
then handed to the clerk of court by the 
foreman and read aloud by him. If it is xo 
true bill,the accused is discharged; if ¢rue 
bill, he is held; for the verdict of the grand 
jury is simply an accusation, The grand 
jury is a relic of the old law under which 
juries were witnesses to, rather than judges 
of, facts. 


THE CORONER’S 
COURT. 


Prior to 1888, the 
election of coroners 
was governed by the 
following rules. The 
sheriff, on receiving 
a writ de coronatore 
summoned 

county 
elec- 


eligendo, 

a special 
court for the 
tion of a coroner. 
All persons having a 
legal interest in land 
amounting to free- 
hold were qualified 
electors. The court 
was held not less than 
seven nor more than 
fourteen days after 
the receipt of the 
writ. If a poll was 
demanded, the sheriff adjourned the court 








SIR JOHN BRIDGE, 


office, the writ de coronatore eligendo is 
directed to the County Council of the county 
instead of to the sheriff, and the County 
Council thereupon appoints a fit person 
not being an alderman or councillor to fill 
the vacancy, and in the case of a county 
divided into coroners’ districts, assign him 
a district, and any person so appointed has 
like powers and duties and is entitled to 
like remuneration as 
if he had been elect- 
ed by the freehold- 


ers. 


Nothing in the 
Local Government 
Act, however, res- 


pecting the appoint- 
ment of a coroner 
has altered the juris- 
diction of a coroner 
for the whole county, 
or any power of re- 
moving such coroner 
whether by writ de 
coronatore exonerando 
or otherwise, and all 
writs for the election 
or removal of acor- 
oner are altered so as 
to give effect to that 
provision. These pro- 
visions do not apply 
to coroners for coun- 
ty boroughs. A per- 


| son who holds the office of coroner is not 


to the next day but one at eight A.M. | qualified to be elected as an alderman or a 


Every elector was sworn before polling. 
The sheriff's declaration was final. The 
expenses of the sheriff, the polling officers 
and the clerks (the last named of whom 
were not allowed more than one guinea 
each per day) were divided in equal pro- 
portion between the candidates. Under 
Sec. 5 of the Local Government Act, 
1888, however, county coroners are no 
longer elected as formerly by the free- 
holders. On any vacancy occurring in the 





councillor for the county for which he is a 
coroner. The duties of the coroner are prac- 
tically judicial only. Upon receiving notice 
from the proper officer that any one is “ slain 
or suddenly dead,” the coroner issues his 
written precept or order to the constables of 
the parish in which the death took place, 
desiring them to summon a jury of not less 
than twelve, sometimes of twenty-three per- 
sons, before him at a particular time. The 
coroner has power to compel the attendance 
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of witnesses before him, to administer oaths, 
and to impose a penalty of 40 shillings for 
non attendance. The inquest is conducted 
super visum corporis if it is necessary for the 
coroner and each of the jury to view the 
body of the deceased. It seems that the cor- 
oner may exclude reporters from an inquest. 
The coroner may require any qualified medi- 
cal practitioner to give evidence before him 
and make a fost mortem examination. The 
fee for attendance at an inquest as a medical 
witness is one guinea; the fee for making a 
post mortem examination and attending to 
give evidence is two guineas. The coroner 
is bound to take down the depositions of 
every witness at the inquest in so far as it is 
material. After hearing the evidence the jury 
return their inquisition or verdict, which is 
signed by each of the jurors and the coro- 
ner. If the jury find a verdict of murder 
against any one, it is the duty of the coroner 
to commit him or issue a warrant for his 
committal, and any application for bail must 
be made to the Queen’s Bench Division. 
A coroner has now power to take bail for a 
person against whom the jury have returned 
a verdict of manslaughter. The salary of a 
coroner for the county was formerly fixed by 
agreement between himself and the justices of 
general or quarter sessions in the county for 
which he acted or, inthe event of dispute, by 
reference to the Home Secretary. Under the 


Local Government Act, 1888, this power is | 





| transferred to the County Council. A cor- 


oner convicted of extortion or willful neglect 
of his duty or misconduct in his office, or 
guilty of exercising corrupt influence over his 
jury or of official misbehavior or incompetent 
for his work, may be removed by the Lord 
Chancellor, and his jurisdiction is not altered 
by the Local Government Act, 1888. 


LONDON COUNTY SESSIONS. 


The Quarter Sessions for London are pre- 
sided over bya paid chairman appointed by 
the Crown on the petition of the County 
Council. The office is at present held by 
Sir Peter Edlin, an able and faithful, if some- 
what austere, judge. His salary is £1500 
a year, and although the assessment appeals 
have been added to his jurisdiction, the 
County Council have most unwisely and un- 
fairly taken advantage of a clause in the 
Local Government Act, 1888, limiting the 
salary of the chairman to the amount 
stated in the petition for his appointment, to 
avoid increasing it. The result has been a 
most unfortunate deadlock, so far as the 
assessment appeals were concerned. 

The criminal jurisdiction of the House of 
Lords on impeachments and in the trial of 
peers for treason and felony, a privilege 
which does not extend to cases of felony, has 
been referred to in a previous paper. 


Lex. 
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THE ANGLO-SAXON AND ROMAN SYSTEMS OF CRIMINAL JURIS- 
PRUDENCE. 


By M. Romero, MexicaN MINISTER TO THE UNITED SrarTEs. ! 


HAVE often heard, during my official 

residence in Washington, comparisons 
made between the Anglo-Saxon and Roman 
systems of criminal jurisprudence, generally 
very disparaging to the latter system, and 
this leads me to believe that our own, which 
is based on the Roman, is not quite well 
understood in this country. This, and not 
a desire to indulge in odious comparisons 
between the two systems, is my apology for 
writing a brief article intended to show that 
our system is not so defective as some be- 
lieve. I think that in doing this I render a 
service to the good understanding between 
the United States and its Southern neigh- 
bors. 

This subject has always had a great in- 
terest for me. Having been educated at 
home as a lawyer, I have desired to study 
and practically to compare the various sys- 
tems of jurisprudence of different countries, 
believing this to be one of the best ways to 
understand the philosophy of that science. 
I regret, however, that the public duties 
which have devolved upon me during my 
whole life, and my long absence from home, 
depriving me of the opportunity of practic- 
ing law in Mexico, have prevented my be- 
coming better acquainted with all its pro- 
visions and making a specialty of the study 
of jurisprudence. The same cause has pre- 
vented my studying fully the practical 
workings of the Anglo-Saxon system of 
jurisprudence, as existing in the United 
States. It is therefore with great reluctance 
that I approach such a difficult subject, be- 
lieving, as I do, that I am not fully compe- 
tent to treat it as thoroughly as I should 
like. 





While I would not attempt to depreciate 
the Anglo-Saxon system of jurisprudence, I 
think the Roman system is also entitled to 
some regard. The most remarkable of the 
Roman institutions, and the one which we 
might say survived the downfall of the Ro- 
man Empire, and the incursions of the bar- 
barians with their feudal system, was the 
civil law; it contains all that was best of 
former ages and peoples. The advancement 
of old Etruria, the wisdom of Solomon and 
Lycurgus, the principles of the legislation of 
Minos, and all that was of permanent value 
to Egypt, Phoenicia, Chaldea and the fore- 
most nations of the ancient times, were in- 
corporated into the laws of the ten tables, 
which were engraved four hundred and fifty 
years before Christ; and therefrom was de- 
veloped the wonderful legal system which 
culminated in the institutes of Justinian in the 
year 534 of our era, a system which did 
more than anything else to assimilate to the 
Roman Republic the many dissimilar nations 
which became its provinces, and which 
were held together by the wonderful Roman 
civil law. The Roman law was really the 
result of freedom and free intellectual de- 
velopment, carried on during several centu- 
ries under the benign influence of republi- 
can institutions. On the other hand, the 
common law was the natural result of the 
feudal or military system of the northern 
barbarians. The foundation, therefore, of 
the one is justice; the basis of the other is 
brute force. 

THE JURY SYSTEM. 

It is generally considered that the corner- 
stone of the Anglo-Saxon criminal juris- 
prudence is the system of trial by jury; and 


! This article was originally published by the North American Review of New York City for July, 1896, The 
present edition has been revised and somewhat added to by its author. — EpirTor’s Nore. 





























XUM 


Anglo-Saxon and Roman Criminal Jurisprudence. All 





yet it appears from recent researches that 
the jury system was not indigenous to the 
common law of England, but was borrowed 
from the Franks.! In fact, the original idea 
“of the jury system appears to have been 
borrowed from the Roman law. 

The advantages of this system have been 
much enlarged upon by different writers, 
both in England and America, as well as 
upon the continent of Europe. I do not 
care to criticise it, even though it seems to 
me, at least under existing conditions, to be 
open to grave objections. I will only remark 
that when, eight hundred years ago, England 
was oppressed by a tyrannical king, the 
successful efforts of the English barons to 
wrest from him the Magna Charta, which 
gave to England no more than was already 
the common right of all the other nations 
of Central and Western Europe, were com- 
mendable, yet the concession was such that 
it was justly regarded as a most important 
step in securing human liberty. Evenso,we 
know that the charter then granted was re- 
peatedly violated by each and all the subse- 
quent kings of England, down to the acces- 
sion of the Stuarts. The Magna Charta was 
procured from King John by the barons 
mainly for themselves, but. it inured to the 
benefit of the Commons, since it secured to 
them the right to be tried by their peers. 
Now, however, that the power of the Com- 
mons has so greatly overshadowed that of the 
barons that the two classes are rapidly merg- 
ing into one, the changed conditions do not 
warrant any undue laudation of the Great 
Charter. Certainly, in the United States, 
where all differences of class have disap- 
peared since slavery was abolished, there is 
no reason to fear oppression of the people by 
those in authority, since the people them- 
selves by their representatives are in power; 
as a consequence, trial by jury of one’s peers 
has no longer the significance which it may be 

1 History of English Law before the time of Edward I, 


by Sir Frederick Pollock and Frederick William Maitland, 
Cambridge, 1895, Vol. I, page 117. 





supposed to have had under Magna Charta. 
The arbitrary power of arrest and detention 
residing in the sovereign, and against which 
it was the purpose of Magna Charta to 
guard, has never existed in the United 
States, where the power of the President to 
order the arrest of a civilian exists only when 
the writ of Habeas Corpus is suspended in 
cases of rebellion, invasion, and other great 
public danger, and in extradition cases, as 
provided in the respective treaties. 

While I should not like to express any 
decided convictions on this subject, I may 
safely say that the conditions under which 
the jury system was established or adopted, 
do not prevail at the present time, even in 
the country of its supposed origin; it can- 
not, therefore, have the importance it once 
had. The insufficiency of this system to 
punish criminals is made evident, I think, 
by its practical results, which have, unfor- 
tunately brought about what is commonly 
called lynch law, and by the fact that 
these in their turn have given rise to a prac- 
tice which is based upon a defect in existing 
law, and which, therefore, comes to be, in 
fact, the complement of criminal proceedings 
under the Anglo-Saxon system. It is hard- 
ly necessary to add that lynch law is highly 
demoralizing, that it is open to great abuses, 
and that, when the victim is an innocent 
person, it amounts to a grave crime. 

When acommunity is satisfied that a crime 
has been committed, that a particular per- 
son is the author of that crime, and that he 
cannot be punished under the regular pro- 
ceedings of a common law trial, they often 
take the law into their own hands, and they 
administer swift justice in a manner that is 
often barbarous, but in the only way left to 
them. Where, as it sometimes happens, the 
victim is not the real perpetrator of the 
crime, the practice is indeed barbarous.” 


2 As an instance of this, I will mention the case of Luis 
Moreno, who served in the Mexican Army, was honorably 
discharged and came to California, where he worked in the 
Coggins Mill, near Sissos. On the night of the 5th of Au- 
gust, 1895, George Sears, the owner of a saloon at Bailley 
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In any case the demoralizing effects of 
lynch law are so great, and I might say, so 
shocking, that any system which seems to 
make such a law necessary as a consequence 
of its own defects ought to be revised, so as 
to put an end to that terrible practice! Per- 
haps lynching is not only due to the imper- 
fections of the jury system, but also to the 
imperfect system of procedure, that caused 
delays in bringing about a trial, and often to 
the chicane and deficient preparation of the 
prosecuting officer. 

The jury system, as applied to criminal 
cases, is undoubtedly more favorable to the 
accused than to society.2, That it has faults 
is evident from the fact that some of the 


Hill, was mortally wounded in an affray, and Gaspar Mier- 
haus, a miner who was in the adjoining room to the saloon 
came out to help Sears, there being no witness to that in- 
cident. Moreno and Stemler were suspected of having 
committed the crime and were consequently arrested. 
Mierhaus died of his wounds some days afterwards, and 
there was contradictory information as to whether he iden- 
tified Moreno or not, as some said that he had, and others 
that he had said the assassin had a beard, Moreno having 
none. Before the preliminary examination took place, which 
had been fixed for the 26th of August, a mob attacked the 
jail, took out four prisoners, including Moreno, and lynched 
them all. When this lynching was reported in the papers, 
a man who would not give his name for fear of being prose- 
cuted, addressed a letter to the San Francisco Examiner, 
signing it John Doe, published by that paper in its issue of 
November 29 of that year, in which he confessed that he 
was the only author of the deed, and that he had killed 
Sears in self defense, Moreno being thus exonerated from 
all participation in the crime. 


1 The extent lynching has reached in the United States 
is truly appalling. From data contained in a report from 
the Committee of the Judiciary of the House of Representa- 
tives (Number 108, 54th Congress, Ist Session), presented 
by Mr. Thomas Updegraff of Iowa, on January 22, 1896, 
containing several tables of homicides perpetrated in the 
United States, it appears (Table number 3) that during 
1895 there were 132 legal executions and 171 lynchings 
out of 10,500 homicides. 


2 The report just quoted of the Committee of the Judici- 
ary of the House of Representatives, which contains several 
tables, compiled by the Department of Justice, of homicides 
perpetrated in the United States of which cognizance was 
taken by the Federal judicial authorites, stating the num- 
ber of indictments, convictions and acquittals, shows 
(Table number 2) that in the year 1892 from 29 judicial 
Federal districts, the Federal judicial authorities took cog- 
nizance of 112 homicides, of which 96 were indicted, 24 of 
the accused being convicted, 37 acquitted, and only one ex- 
ecution having taken place. 





States of this Union, like Maryland, for in- 
stance, have enacted statutes allowing the 
accused to select whether he shall be tried 
by jury or by a judge, and this, notwith- 
standing the constitutional provision on the* 
subject. I regard that provision as the first 
step to undermine the jury system.! 


1The Bar Association of Texas had its last (1896) an- 
nual convention at Galveston, and both the speeches de- 
livered and the resolutions adopted show very clearly the 
inefficiency of the criminal system of jurisprudence in that 
State; and his remarks apply also to the criminal jurispru- 
dence under the common law. 

Mr. F. W. Ball of Fort Worth read a paper before the 
Association which was most emphatic in its arraignment of 
the existing system. ‘“ What can I say,” he asked, “ when 
I speak of our criminal law and procedure? Can I do 
aught but voice the general sentiment of the people, and 
say that it is a stench in the nostrils of every honest and 
law-abiding man in Texas?” He complained that “ the sol- 
icitude of the courts for the constitution and the bill of 
rights is such that they adjudge them to be invaded every 
time a red-handed murderer or a highway robber is con- 
victed without observing all the formalities and niceties re- 
quisite under our beautifully complicated system of criminal 
procedure”; and he declared that the decisions of the 
criminal appellate tribunal in hundreds of cases, by which 
known and notoriously guilty persons have escaped punish- 
ment, “ fully and completely demonstrate one or the other 
of these two propositions, namely, that our criminal law is 
entirely insufficient for the purpose of preventing and pun- 
ishing crime, or that the courts who have delivered the opin- 
ions in these cases are utterly imbecile and ignorant.” 

In speaking of practice and procedure in civil cases Mr. 
Ball declared that proper words of denunciation failed him, 
for the reason that “every kind of proceeding that is obso- 
lete, every kind of method that is expensive, every kind of 
device that is dilatory or open to trickery, every kind of 
pleading and writ that is confusing and incomprehensible, 
is here foregathered for the benefit of the shyster lawyer, 
the greedy official and the dilatory judge, and to the com- 
plete destruction of the miserable litigant.” Judge Sim- 
kins showed that a large proportion of these evils would 
have been avoided if the Legislature had done its duty 
when the present appellate system was established by that 
body. 

A striking address was delivered by Judge E. J. Simkins 
of Corsicana. He enunciated the central truth, so often 
overlooked, that “the great aim of all judicial procedure is 
to administer substantial justice,” and he declared that, 
“when this result is accomplished, though errors are com- 
mitted not injuriously affecting the real merits of the cause, 
the judgment ought to be affirmed.” 

Judge Simkins held that it is of still greater importance 
in criminal than in civil cases that the controlling question 
should be the guilt or innocence of the defendant of the 
charge preferred, since criminal judgments more immedi- 
ately affect the people, and therefore excite more comment 
than civil, and consequently whatever reasons exist for 
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THE MEXICAN JURY SYSTEM. 


But the force of example, and the great 
credit which Anglo-Saxon institutions have 
attained in the world, on account of their 
respect for individual rights, have induced 
some of the American nations of Latin ori- 
gin to adopt the jury system, and we have 
done so in Mexico. Sefior Mariscal, our 
present Secretary of State, who lived in the 
United States from 1863 to 1877, as Secre- 


.tary of the Legation up to 1867, and after- 


wards as Minister from Mexico to Washing- 
ton —and who is an eminent jurist, a thor- 
ough student, and a careful observer — 
made a special study of the jury system in 
the United States, and when he went home 
and became Secretary of Justice under 
President Juarez’s administration, he estab- 
lished, in 1869, the jury system in the Fed- 
eral District of Mexico for criminal cases, 
changing it somewhat, so as to adapt it to 
the peculiar conditions of the Mexican 
character. He provided, for instance, that 
a majority of the eleven jurors composing 
our jury should render a verdict, while under 
the Anglo-Saxon system the unanimous 
vote of the twelve jurors is required. It was 
provided, besides, by the Code of Criminal 
Procedure for the Federal District and Ter- 
ritories issued in 1880, with a view to prevent 
the failure of justice, that if, in the opinion of 
the presiding judge, the verdict were clearly 
against the evidence, he should so report to 
the higher court, with a motion to set that 
verdict aside, and if the higher court should 
sustain his opinion, a new trial should be 
granted, unless eight jurors had concurred 
in the verdict, in which case it should be 
final and could not be set aside. These pro- 
visions were somewhat changed by the Act 
of June 24, 1891, which was incorporated in 
the new code of criminal procedure of July 
6, 1891, which requires that the jury shall 
be composed of nine jurors, that a majority 


sustaining judgments in civil cases apply with tenfold force 
in criminal cases, 





of them shall render a verdict, and the de- 
cision of the jury shall be final if given by 
seven votes. Evenwith all these alterations 
in the system, I have seen cases in Mexico 
where criminals have gone unpunished, be- 
cause through the eloquence of their attor- 
neys, the jury has been influenced in their 
favor. 

Under the system of jurisprudence pre- 
vailing in the Federal District of Mexico 
all the preliminary proceedings in a crimi- 
nal trial, such as the examination of the 
accused, the taking of testimony, etc., takes 
place before the judge who presides over 
such proceedings without a jury; when this 
has been completed and the case is ready 
to be submitted, the jury is empaneled and 
the evidence is read to it, as set forth in 
the record already formed; the prosecuting 
attorney then presents the charges, the de- 
fense is heard, and the witnesses of both 
parties are examined and cross-examined ; 
thereupon the jury renders its verdict ad- 
judging the accused either innocent or 
guilty, following substantially the practice 
under the common law of England and of 
the United States. In most of the Mexican 
States prevails the old Spanish system of 
criminal jurisprudence. 


THE OLD SPANISH SYSTEM OF CRIMINAL 
JURISPRUDENCE. 


I often hear asserted in this country that 
the proceedings under the Roman law 
are secret, and that the accused does not 
know what the witnesses have testified 
against him. This assertion is entirely in- 
correct, and often leads to very grave mis- 
understandings. One of the difficulties that 
the Spanish-American countries have to 
contend with at Washington, in cases where 
citizens of the United States are tried by the 
local judges in any of those countries, is the 
great difference between their criminal legis- 
lation and procedure and the system pre- 
vailing in this country. 
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According to the Roman system, every 
criminal trial isdivided into two stages; dur- 
ing the summary (sumario), which is the 
first, and the purpose of which is to ascer- 
tain the facts connected with the case, the 
testimony of the accused is taken down, 
sometimes without his knowing who may be 
the witnesses testifying against him, or even 
the crime with which he is charged. During 
the plenary (plenario), or second stage, all 
the proceedings of the summary are made 
public; and thereafter all the proceedings 
are public, the accused enjoying the same 
rights which are guaranteed to him by the 
common law. To this latter statement there 
may be some slight exceptions, as, for in- 
stance, the fact that bail is allowed in only 
a few specified cases, determined by law, 
and never when the accused may, upon con- 
viction, be liable to bodily punishment. It 
would take more space than is allowed in 
an article of this character, to state the re- 
spective advantages of the two systems, and 
I shall, therefore, limit myself to briefly men- 
tioning the principal differences between 
them. 

The secret proceedings of the sumario are 
much criticised in the United States, it being 
forgotten that the English common law like- 
wise provides a secret proceeding very simi- 
lar to the sumario. Before anyone is 
indicted in this country, the case is heard 
secretly by a grand jury, a body composed 
of persons who, in some cases at least, are 
secretly designated. The grand jury listens 
to such testimony as is offered, or as it may 
deem sufficient, without permitting the ac- 
cused to be present or to know what trans- 
pires; and if in their judgment there should 
be sufficient ground, an indictment is found ; 
and thereafter the public trial begins before 
the court. It is very difficult, of course, to 


make any general statement which will be 
accurately true with respect to all of the 
forty-five commonwealths which compose 
this Union, since, as is well known, each 
of them has its own legislation. 


In some 





States, as in New York, a preliminary hear- 
ing may take place before a police magis- 
trate, who has in some petty cases power to 
inflict punishment, release the accused, or 
hold him for action of the grand jury. 
Sometimes, however, no arrest is made 
until an indictment has been found by the 
grand jury, or in cases of misdemeanor, for 
trial by a court of judges if the defendant 
waives a jury. 

So far, therefore, as a proceeding under 
one system may be said to correspond to a 
proceeding under the other, it may be said 
that the sumario, in countries where the 
Roman law prevails, corresponds practically 
to a grand jury indictment in Anglo-Saxon 
nations. 

In the Latin countries testimony is taken 
down in writing, and, after being read 
to the witness, is signed by him and by 
the judge, in proof of the fact that his 
statements have been correctly recorded. 
That gives a degree of certainty to the 
correctness of the testimony which cannot 
be obtained by a stenographic report; and 
it renders it impossible for the judge or op- 
posing counsel to put into the mouth of a 
witness language different from that which 
he has actually used. When the summary 
is ended, all the testimony is presented to 
the accused for his examination; and the 
right is then given him to cross-examine the 
witnesses who have appeared against him. 
The cross-examination is an old Spanish 
proceeding which we call 
which in Spanish means that the accused is 
personally confronted with the witnesses in 
presence of the judge, for the purpose of 
cross-examining them. It is therefore quite 
incorrect to assert that, because the sumario, 
or first stage of the trial under the Latin 
system, is kept secret, therefore the accused 
does not know anything regarding the evi- 
dence against him; the fact being that during 
the second or plenary stage of the proceeding 
he is fully informed of all that has been 
done, and is given ample opportunity to 


“‘careo,” and 
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refute it, either by presenting his own wit- 
nesses or by cross-examining such as have 
been presented by the other side, or called 
by the judge. 


RIGHT OF APPEAL. 


Another right guaranteed to the accused 
under the Mexican law, and which in its 
broadest sense is unknown to the common 
law as such, is the right of appeal; that is 
to say, the right in every case to have both 
the law and the facts reviewed by a higher 
court. Under the Mexican laws this right 
is very broad. Our laws provide that no 
decision made by judge or jury condemning 
the accused can be executed until after it 
has been affirmed by a higher court. Not 
only is the accused given the right to ap- 
peal once, and sometimes twice, from any 
decision against him, but it is also made the 
duty of the lower court to send the case 
with the record for review to the higher 
court in cases where the convicted person 
does not appeal. Such is the practice un- 
der the Roman and Spanish law; but in the 
Federal District of Mexico, where the jury 
system has been adopted, the case goes to 
the higher court only on appeal of the 
aggrieved party, and said appeal only affects 
questions of law, and not the facts as stated 
before the jury, which cannot be controverted. 

It is true that under the common law 
system of criminal jurisprudence the accused 
or his lawyer can take exceptions to points 
decided by the judge during the trial, and that 
these exceptions may be reviewed by a 
higher court, but this can hardly be said 
to be an appeal, in the sense contemplated 
by the Mexican law, because the decision 
ofthe appellate court is only limited to those 
points which may be covered by the excep- 
tions taken at the trial. It is true that in 


some States, as, for instance, New York, an 
appeal can now be taken which will bring 
before the court for review, questions of fact 
as well as questions of law; butin so far as 








this procedure has been adopted, it is a 


departure from the strict rules of the com- 
mon law and an adoption of the principles 
of the Roman law, since, according to the 
theory of the common law, a jury can 
make no mistake, and its findings are there- 
fore final. 

Our Constitution of 1857 is so careful not 
to allow anybody to be kept in prison for 
any extraordinary length of time, that Arti- 
cle 19 specially provides that when a man 
shall have been arrested the judge shall hold 
a preliminary examination, and shall within 
three days from the time of his arrest decide 
whether there is cause to try him or whether 
he shall be set at liberty. If the judge shall 
find that there is sufficient ground for con- 
tinuing the investigation, the prisoner shall 
be remanded; otherwise he shall be set 
at liberty. In the first instance the judge 
has to sign what is called in Spanish auto de 
prision formal, meaning an order of formal 
commitment. In the second place, the pris- 
oner is set at liberty. This proceeding cor- 
responds in a measure to the grand jury in- 
vestigation under the common law. As I 
have already stated, in some States, like New 
York, a committing magistrate is authorized 
to examine the case as a preliminary step to 
the investigation of the grand jury. Where 
such a practice prevails, two examinations 
take place before the criminal charge upon 
which the accused is to be finally tried is 
definitely formulated, while under our sys- 
tem only one investigation is made, and even 
that must be completed within three days of 
the arrest. 

The assertion, often heard, that American 
citizens tried in Mexico are not notified of 
the cause of their arrest; that they are not 
confronted with their accusers; and they are 
not allowed to appear in self-defense, is in 
open contradiction to the express provisions 
of our statutes. As a matter of fact, Article 
20 of our Constitution of 1857 grants the 
following guarantees to the accused, in crim- 
inal cases : — 











416 





The Green Bag. 





1. That the cause of the proceeding and 
the name of the accuser be made known to 
the accused. 

2. That the preliminary examination of 
the accused must be held within forty-eight 
hours from the time he is placed at the dis- 
posal of the judge. 

3. That he may cross-examine the wit- 
nesses who testify against him. 

4. That such information as the accused 
may need for the purpose of answering the 
indictment must be given him if it be in the 
record. 

5. That he must be heard in his own de- 
fense either in person or by some attorney 
of his own selection, or by both, as he may 
choose; and in case he should have nobody 
to appear for him he will be furnished with 
a list of lawyers appointed for such cases 
and given the right to select as his attorney 
any one whom he may prefer. 


WRIT OF HABEAS CORPUS AND AMPARO. 


We have copied in our Constitution from 
the Anglo-Saxon system of jurisprudence the 
writ of habeas corpus, the great conquest of 
the Anglo-Saxons, which guarantees life and 
liberty to man, and which places under the 
control of the judiciary the otherwise arbitra- 
ry orders of those in authority; but we have 
gone considerably farther in this direction, 
and under the name of amparo have extended 
this guarantee so that it is not limited to the 
protection of personal life and liberty, but 
embraces all rights under the Constitution — 
including the right of personal property, 
even when such rights have been defined by 
judicial decisions. If, for instance, a man 
finds that his property, or any other of his 
constitutional rights, are interfered with, 


either by civil or military authority, or even 
by a judicial sentence of a Federal or State 
court, he may apply to the respective Federal 
district court having jurisdiction thereof, ask- 
ing it to at once suspend the act complained 
of, and finally to decide the case, either in 








his favor or against him, the decision always 
coming for revision to our Supreme Court. 

Some American citizens who are tried in 
Spanish-American countries expect that the 
proceedings there will be conducted in ac- 
cordance with the legislation of their own 
country, and, when they find it otherwise, 
they complain bitterly, considering the Latin 
proceedings as inquisitorial, outrageous, and 
even barbarous; and complaining that they 
are not tried under the laws in force in this 
country, as if the legislation of the United 
States should extend to foreign countries. 
My experience has shown me that this is 
sometimes the cause of serious difficulties 
and misunderstandings between the United 
States and some of the Spanish-American 
republics.: 


1 As an instance of the kind of charges made against 
Mexico through the press by irresponsible parties, I will 
mention a case recently occurred. A telegram dated at 
Omaha, Neb., on Nov. 23, 1895, and published broadcast 
by the papers of this country, stated that Col. W. A. Pax- 
ton, of that city, had received a letter from MacStewart, an 
old employee of his, who was under sentence of death at 
Parral, Chihuahua, Mexico, for shooting a policeman who 
was trying to kill him for a trivial offense, and stated that 
Stewart desired to be placed in a court where he would be 
allowed to plead self-defense, which he pretended was not 
permitted under the Mexican law. What has already been 
said about the Mexican criminal jurisprudence is enough to 
show how entirely unfounded such a statement was. 

Whenever I notice in the newspapers any complaint of this 
character, it is my custom to communicate the same to the 
Mexican Government and to request an official investigation 
of the case, so that I may rectify the statement, if it should 
prove to be incorrect, or remedy the wrong before it assumes 
a serious aspect, if in fact there should be any real cause for 
complaint. In due course I generally receive an official 
statement which is almost always at great variance with the 
complaint. In this particular case, the facts turned out 
to be that MacStewart abused a policeman who was un- 
armed, and following him to the post-office, at Parral, fired 
upon him without the slightest cause, killing him instantly; 
that, not satisfied with this, he killed the policeman’s horse, 
and then fired upon the Chief of Police, who arrested him. 
It further appeared that this was his second offense of this 
character, as he had killed before, in Mexico,a United States 
citizen named Rogers. In the case of Rogers, MacStewart 
was acquitted, and upon the trial for the murder of the 
policeman he was allowed to plead self-defense, but failed 
utterly to establish it, as all the witnesses examined, including 
an American citizen by the name of Davis, a friend of Mac- 
Stewart, testified that there had been no provocation on the 
part of the policeman, and that the accused had committed a 
wilful and wanton murder. 
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LENGTH OF TRIALS UNDER BOTH SYSTEMS. 


I often hear the complaint, too, that under 
the Roman system the trial proceeds very 
slowly, and asserted that criminal trials in 
the United States terminate more speedily, 
I am not prepared to say under which of the 
two systems of criminal procedure the trial 
is sooner brought to an end. When the trial 
actually begins it may take a shorter time in 
the United States, because once begun, it 
cannot be interrupted. It often happens, 
however, that a long time elapses before a 
case is brought to trial; and this time is 
longer when a newtrial is granted. It should 
be borne in mind that most of the courts in 
this country hold sessions but for a few weeks 
or months at a time, and that only during 
these sessions do they hear cases. In Latin- 
American countries, on the other hand, the 
courts are open and working all the year 
round. Moreover, under the common law 
system, the whole of the trial takes place be- 
fore the jury, so that the exclusive attention 
of the court is necessarily. devoted to that 
case. Only one case, therefore, can be tried 
at atime. In Latin-American countries a 
judge may try several cases concurrently, be- 
cause, even where the jury system has been 
adopted, as it has in Mexico, a great portion of 
the proceedings takes place before the judge 
without the jury. Asa consequence of this, 
trials in this country, by reason of the 
crowded condition of the dockets, are often 
delayed for months at a time, while in the 
Latin countries trials begin as soon as the 
prisoners are arrested. 


MEXICAN PRISONS. 


I often hear in this country great com- 
plaints made against the Mexican prisons, 
which are said to be uncomfortable, and some- 
times considered filthy. It is a fact that some 
prisons in Mexico are in a very poor condi- 
tion; but that is due to the limited resources 
of the country. A poor country cannot afford 





to build magnificent prisons; yet notwith- 
standing that we have to contend with want 
of means, the States of Jalisco and Puebla 
have built spacious and comfortable peniten- 
tiaries at Guadalajara and Puebla, their respec- 
tive capitals, and the State of Guanajuato at 
the city of Salamanca. Other States, as San 
Luis Potosi, are constructing new penitentia- 
ries, and the Federal Government is conclud- 
ing the erection of one at the City of Mexico 
which will favorably compare with any in this 
country. 

Prisons cannot be as comfortable as _ pal- 
aces or hotels, and even in this country, with 
all its wealth, advancement, and prosperity, 
prisons are sometimes very objectionable.! 
If we had two sets of prisons in Mexico, 
one for Mexican citizens and the other for 
foreigners, and if the former were more com- 
fortable than the latter, the citizens of this 
country would have reason to complain; but 
if we treat them on an equal footing with our 
own citizens, and if we give them the best we 
can, — that is, if we keep them in the same 
building, provide the same food, and extend 
to them the same conditions that we do our 


1 The New York Herald of the 29th of October, 1895, 
published the following statement, made to the Board of Es- 
timate by Miss Rosa Butler of the State Charities Waif As- 
sociation, about the deplorable condition of Blackwell’s Isl- 
and Almshouse : — 

** Among these evils are the terrible overcrowding at the 
almshouse, where, even during the past summer, more than 
three hundred persons slept on beds made on the floor; un- 
suitability of the almshouse building, 1,500 occupying build- 
ings which have neither hot nor cold water, no bath-rooms, 
no lavatories; the wretchedly inadequate nursing ai the alms- 
house hospitals, there being but one untrained and incompe- 
tent nurse for every forty patients; the unskilled and inade- 
quate nursing on Randall’s Island, where of 160 foundlings 
cared for in 1894, 119 died, and of 384 other infants, not 
foundlings, cared for without their mothers, 296 died; the 
dilapidated condition of the City Hospital, to which no re- 
pairs have been made for several years; the employment of 
workhouse prisoners in hospital kitchens; placing the ery- 
sipelas wards in the dock house, which is old, noisy and in- 
fested with vermin; the lack of proper facilities of dealing 
with casual lodgers, arid so forth.’’ 

If prisons that are in the heart of the City of New York, 
the largest and wealthiest of this country, and under its im- 
mediate supervisions, are in that state, the bad condition of 
some of the Mexican prisons is certainly nothing extraordi- 
nary. 
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own citizens, I fail to see how there can be 
any cause for complaint. 

It should not be difficult to see which sys- 
tem of criminal jurisprudence is, on the whole, 
best calculated to do justice by ascertaining 
the real facts of the case, whether by a judge 
of long experience and proficiency in his pro- 
fession, with no personal interest in the cases 
tried before him, or by a jury composed of 
men who have no experience in criminal 
jurisprudence. If the judge may sometimes 
be derelict in his duties, so also may the jury 
occasionally be controlled by their emotions. 
If the judge fails to do his duty, his failure will 
be corrected by an appellate court, as all 
cases must be reviewed upon appeal. For 
the improper verdict of a jury there is often 
no adequate remedy. The Anglo-Saxon 
criminal jurisprudence is founded upon the 
principle that it is better to let one hundred 
criminals go unpunished rather than to inflict 
punishment upon a single innocent person. 
While the Latin system accepts that humani- 
tarian principle, it is nevertheless better calcu- 
lated to prevent the escape of a criminal un- 
punished. 


SUMMARY PROCEEDINGS UNDER THE 
MEXICAN CONSTITUTION. 


There is a provision in our Constitution 
which is often misunderstood, and which has 
given rise to the idea that we sometimes ad- 
minister justice in too speedy a manner and 
with a complete disregard of the forms of law 
established for the protection of human life. 
Our Constitution commences with a declara- 
tion of the rights of man, taken in a great 
measure from the declaration of the French 
National Assembly during the Revolution, 
which in its turn was in a great measure taken 
from the Declaration of Independence of the 
United States. These rights secure the most 


ample liberty and immunity both to the per- 
son and property of the inhabitants of the 
country. 

While our Constitution was being formed, 





however, it was contended that, on extraor- 
dinary occasions, as in case of war or other 
serious danger to society, the rights guaran- 
teed by the Constitution might stand very 
much in the way of inflicting needed and 
speedy punishment. To obviate this, the 
Constitution provides, in Article XXIX, that 
the rights of man, as guaranteed by that 
instrument, excepting such as secure his life, 
may be suspended for a short time in certain 
emergencies, provided that suspension be upon 
the President’s initiative, and with the consent 
of Congress; and provided, further, that the 
suspension shall be applicable to a class; 
that it shall not apply to an individual; and 
that it shall be for a brief period. If it should 
be found, for instance, that the crime of de- 
railing railway cars, either for the purpose of 
robbing them or for any other unlawful end, 
should become frequent, and if it should be 
found that the emergency called for extraor- 
dinary measures, the President would ask 
Congress for the suspension of the personal 
guarantees of this class of criminals for a lim- 
ited period, say six months; and if Congress 
should sanction this suspension, a summary 
criminal proceeding would be established, 
for the purpose of inflicting punishment with- 
out delay, thereby deterring others who might 
be disposed to commit the same crime. At 
the end of the period fixed public confidence 
would have been restored, and there being 
no further need for the unusual measures 
adopted, the suspension of constitutional 
guarantees would come to an end. It will 
be seen that our Constitution provides a 
speedy way for punishing criminals in extra- 
ordinary cases, without the unfortunate need 
which the condition of things has sometimes 
made necessary in this country — especially 
in California in former years — of establishing 
a committee of public safety to preserve order, 
a proceeding which meant that the people 
took the law into their own hands, acting 
without regard to the usual legal forms, and 
oftentimes in a manner closely resembling 
lynch law. 
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THE COMMON LAW AND ROMAN 
JURISPRUDENCE. 


CIVIL 


When we pass from criminal to civil juris- 
prudence, the superiority of the Roman law 
is incontrovertible, and a few remarks on that 
subject will be pertinent in this case.' 

One of the most conclusive proofs that the 
Roman civil law is not inferior to the English 
common law is that England, the very coun- 
try where it had its birth, was obliged to es- 
tablish two systems of civil jurisprudence, one 
the common law proper, which was adminis- 
tered through the older and ordinary courts, 
and the other the Roman law, administered 
through the chancery or equity courts. 
Law is supposed to be the perfection of jus- 


1Jn an admirable address that Judge Martin F. Morris, 
Associate Justice of the Court of Appeals of the District of 
Columbia and Professor of Constitutional and International 
law, Admiralty, and Comparative Jurisprudence, in the Law 
School of Georgetown University, District of Columbia, de- 
livered before the graduating class in 1891, he said, referring 
to the subject of the common law and the Roman law (pages 
30 and 31), the following : — 

‘* But, however it be in criminal cases, I have no hesita- 
tion whatever, after a long experience of it, to assert that, 
as a mode of determination of civil causes and private con- 
troversies, the genius of man has never yet devised anything 
more absurd than the organized ignorance and besotted pre- 
judices of twelve men in a jury box. The man who has a 
good case is always desirous to have it taken away from the 
determination of a jury, and to submit it to the arbitrament 
of a court alone —to the arbitrament, in fact, of any one 
other than the twelve men ina jury box; while the dishonest 
litigant, the unprincipled lawyer, and the speculating knave, 
are ever loud in their demands for trial by jury; for only 
upon the prejudices, the passions, the ignorance, or the cor- 
ruption of juries can they base their hopes of success. This 
is the experience of every man who has had to do with courts 
of law, and it speaks volumes to the discredit of the system. 
Then the divided responsibility of court and jury, the neces- 
sity of immediate decision by the former of questions of law 
upon which appellate tribunals often deliberate for weeks 
and months without coming to a satisfactory conclusion, the 
consequent necessity of repeated trials before a final decision 
is reached — all contribute to render the system exceedingly 
unsatisfactory in its methods, no less than its results. 

‘* We think we are fully justified in the assertion that 
there is no one feature of our jurisprudence that tends more 
in practice to a denial of justice than the system of trial by 
jury. It may, perhaps, have done well enough in a barbar- 
ous age, when judges may not have been more intelligent 
than juries, and may have been, in fact, the tools and min- 
ions of despotic power; but in this age and country it is 
nothing more than a relic of feudal barbarism.” 





tice and the best expression of human reason ; 
it should, then, embrace not only equity, but 
the very essence of justice itself. If, there- 
fore, a particular law or system of laws fails 
to include equity, that law or system cannot 
be perfection. The very idea that equity can 
be a thing outside and different from law 
seems contradictory and absurd. 

Although the chancery or equity courts 
were in the beginning established in England 
for the purpose of trying such cases as could 
not be reached by the common law, or in 
which the processes of the common law courts 
afforded no adequate remedy, the Roman law 
came finally to be in reality the law which 
was intended to fill the gaps and remedy the 
defects of the common law. The common 
law courts were always very jealous of the 
equity courts; but after the decision of King 
James I, in the controversy between Sir Ed- 
ward Coke, on the one side, representing the 
common law courts, and Lord Ellesmere, 
the Lord Chancellor, and Lord Bacon, on the 
other, representing the equity, or Roman 
law courts, it was established that a man 
might have recourse to a court of equity in 
many cases after his rights had been adjudi- 
cated at the common law courts. The es- 
tablishment of this principle was equivalent in 
fact, though not in form, to giving an appeal 
from the courts of common law to the 
courts of equity, thus recognizing the supe- 
riority of the Roman over the common law 
system. It is true that the equity courts 
could not reverse the decision of the common 
law courts, but if, in the trial of the same 
case an equity court reached an opposite or 
different conclusion, the judgment of the com- 
mon law court could not be executed, and 
became therefore, in fact, nullified. 

I am well aware that a common law law- 
yer will not admit that the equity courts 
can reverse the judgment of the common 
law courts, because legally and technically 
that cannot be done; but as a matter of 
fact such is the practical consequence of the 
system as it now exists. If a common law 
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court, for instance, decides a case against 
the defendant, and if after that decision the 
defendant finds proofs to establish his con- 
tentions, he may still go to the equity court, 
present his proofs and ask that the plaintiff 
be enjoined from executing the judgment 
against him; and in such cases the equity 
court has jurisdiction to grant such an ap- 
plication. Ina case like the one cited the 
equity court does not pretend technically to 
revise or reverse the judgment of the com- 
mon law court; but by granting the injunc- 
tion against its execution it practically ef- 
fects its reversal; and such a system there- 
fore actually produces the same result as 
though the equity court were a court of ap- 
peals.! 

The American people, with their practi- 
cal common sense, have remedied a great 


many of the defects of the common law | 


practice in civil cases, changing it gradu- 


1 The following letters explain themselves and make this 
subject more clear : — 

CHICAGO, July 17, 1896. 
SENoR Don MatIAs ROMERO, 
Minister of the Republic of Mexico, Washington, D.C. 

Dear Sir.—I1 have read with deep interest your valua- 
ble article in the current number of the North American 
Review, contrasting the systems of criminal jurisprudence in 
force in your own country and in this, and am happy to 
say that I have gained from it much information which I 
had not before possessed, and of which very, very few of 
our American lawyers, and publicists even, have any ade- 
quate knowledge, and I desire, therefore, to sincerely thank 
you. 

May I, however, take the liberty of correcting a mis- 
statement contained in the paragraph commencing at the 
bottom of page 88? It would seem that you regard the 
power of a court of equity to restrain the enforcement of a 
common law judgment as equivalent to the power of a 
court of appeal. As a matter of fact, it is not so. A court 
of equity has no power whatever, under our system of juris- 
prudence, to interfere’ where an appeal would be the 
proper remedy. But where there has been fraud, or where 
it appears that judgment has been entered, when in fact, no 
summons has been served on defendant, although the rec- 
ord recites that summons has been served, a court of equity 
may act, provided the question could not have been raised 
in the common law suit, by reason of want of knowledge 
on the part of the defendant, until after the expiration of 
the term of court, or some similar reason. In addition, the 
defendant who seeks the aid of a court of equity in such 
case must show that the plaintiff had no cause of action; 
but, if an appeal can be taken, an appeal must be taken, 
or defendant cannot complain. 





. 


ally to such an extent that now it can hardly 
be said that the English common law system, 
as expounded by Blackstone, is in force in 
the United States. It is still called the com- 
mon law, but for all practical purposes it is 
almost superseded by the Roman law. 
Even as regards the jury system, and not- 
withstanding the fact that this has been con- 
sidered the corner-stone of common law 
criminal jurisprudence, some States of this 
country have, as I understand, changed the 
foundation of that system by not requiring 


| aunanimous verdict for the conviction of the 


accused. 

The very country which established and 
for years maintained the common law has 
practically superseded it by the Roman 
jurisprudence. In one of the acts of the 
British Parliament passed in the years of 
1873, 1874 and 1875 the whole system of 
English Courts of Justice was remodeled 


The error into which you have inadvertently fallen is, 


| perhaps, a natural one, and does not detract in the least 





from the value of your article, for which I again express 
my appreciation. 

I trust you will not consider my remarks as impertinent, 
even though your attention has already been called to your 
error. I am, respectfully, your obedient servant, 


EDWIN I. FELSENTHAL, Aforney-at-Law. 


WASHINGTON, Aug. 7, 1896. 

Mr. EpwWIN I. FELSENTHAL, Alorney-at-Law, Chicago, Ill. 

Dear Sir.—In answer to your kind and appreciative 
note concerning my article in the North American Review 
contrasting the criminal systems of the Roman and the Eng- 
lish law, I have to say that I am entirely aware that, under 
the English or Anglo-American system of jurisprudence, 
there is technically no appeal from the courts of common 
law to the courts of equity, but that the concurrent jurisdic- 
tion of courts of common law and equity, and the power of 
courts of equity in many cases to annul or restrain the 
judgments of courts of law, had the practical effect of an 
appeal from the latter to the former. Probably I did not 
use the term appeal in the strict technical sense which it 
has in your jurisprudence, but rather in the common sense. 
However, your great commentator, Sir Edward Coke, in 
his famous controversy with Lord Bacon, concerning the 
jurisdiction of equity, would seem to have regarded the ex- 
ercise of the jurisdiction assumed by equity as an attempt 
to give an appeal to the courts of chancery from the courts 
of common law. 

Thanking you for the kind expressions concerning my 
article contained in your letter, 


I am very truly yours, M. ROMERO. 
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after the systems prevailing in countries 
which had adopted the Roman law, and it 
was provided that when the rules of common 
law and those of equity come into conflict, 
the latter shall prevail. Such a provision is 
almost equivalent to repealing the common 
law itself. 


LITERAL APPLICATION OF THE LAW. 


The literal application of the common 
law is, I think, another of its disadvantages. 
A common law judge is bound to apply 
the law in its literal meaning, even in cases 
when doing that may involve a denial of 
justice, while a Roman law judge applies the 
letter of the law to the case where it fits ex- 
actly, and has some discretion to be guided 
by the meaning and object of its statute, 
rather than by its literal words, when its 
words conflict with justice or equity. 

A result of the literal application of the 
statute, and of the strict observance of 
the formalities established by the statute, is 
the reversal of judgments -upon the ground 
of purely technical errors, which in some 
states, like Texas, is carried to an excess, 
very difficult to understand by a Roman law 
lawyer.! 


PRECEDENTS AND THE COMMON LAW. 


American lawyers in arguing cases, and 
judges in deciding them according to the 
practice under the common law system, are 
controlled almost entirely by precedents, and 


1 During the last meeting of the Bar Association of 
Texas from which I have already quoted, it was mentioned 
that a robbery was committed in Groveton, the only town 
of that name in the State of Texas, and the county seat of 
Trinity County in said State. The robber was detected, 
tried and convicted. There was no question either as to 
his guilt or as to the fairness of the proceedings against 
him in the court where he was arraigned. The case was 
carried up on exceptions to the Court of Appeals, and that 
tribunal set aside the verdict on the ground that the indict- 
ment only specified the crime as having been committed in 
the town of Groveton, State of Texas, instead of the town 
of Groveton, County of Trinity, State of Texas. It seems 
that the Court of Appeals is required by the Statutes to 





while considerations of justice and equity are 
sometimes indulged in, they have legally 
but little weight. Such a system is very un- 
satisfactory, because each case being differ- 
ent from the other, the decisions in the one 
cannot be made to exactly fit the other. 
Moreover, it entails a herculean task upon 
the lawyers and judges, making it obligatory 
for them to search for precedents not only 
in the courts of their own country, but even 
in these of England. With the justices of 
the Supreme Court of the United States, this 
work is still more arduous, since they must 
examine and be familiar not only with all 
cases decided by the various Federal courts, 
but by all the courts of the forty-five differ- 
ent commonwealths which form this Union, 
each with its own distinct legislation, and. 
with the Roman law also, as the State of 
Louisiana has adopted it; entailing besides 
the need of keeping a very large library. 
Doubtless, no public functionaries under the 
Federal Government have more arduous 
work imposed upon them. The day is not 
long enough to permit its completion, and I 
have personally known more than one who 
has broken down under that tremendous 
strain. 

This condition of things shows that the 
common law is still in its rude and primary 
state, viz.: setting precedents. After suff- 
cient precedents have been collected to 
form a code, they should be codified if the 
United States shall not previously have ac- 
cepted in.its entirety the Roman law. The 
Roman law had to pass through these dif- 


rule in that way. When the present appellate system was 
established by the Legislature of Texas, as originally sub- 
mitted, the measure contained an article providing that, 
“if the court of civil appeals shall be of the opinion, in 
considering all the facts of a case, that the trial court failed 
to do substantial justice, it shall reverse the judgment, but 
it shall affirm the case if substantial justice has been done, 
though there be errors committed not affecting the merit 
of the case.” This article provoked more debate in the 
Senate than any other in the bill, and it was passed by a 
large majority, but in the House it was stricken out with- 
out debate, and apparently without any apprehension of 
its importance. 
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ferent stages, and it had passed them all, 
when it assumed the shape in which it is at 
present. It has been fully digested, and its 
principles formulated into simple rules, while 
the common law is yet in process of devel- 
opment, still passing through the primary 
stages. 
CONCLUSION. 

I hope that these few observations, which 
have been written without preparation, will 
assist in dispelling the misapprehension 
which exists in this country regarding the 





criminal jurisprudence of Spanish-American 
nations, and in that way contribute to the 
better understanding between the United 
States and her sister Republics. <A careful 
study of the Roman system of jurisprudence 
by Anglo-Saxon judges, lawyers and states- 
men has resulted in the adoption of many 
features of the Roman law, and a careful and 
comparative study of both systems would 
very likely lead to a conclusion in favor of 
an eclectic one which would combine the 
best features of each. 


THE RIGHT OF SANCTUARY. 


By GeorGE H. WESTLEY. 


HE institution of sanctuary, which in 
various phases seems to have existed 
from earliest times almost down to our own 
century, offers to the student of ancient and 
mediaeval law a most interesting study. It is 
said that the originator of this institution 
was Nimrod, who, according to Scripture, 
was the first monarch and a “ mighty hunter 
before the Lord.” Nimrod, on the death 
of his eldest son, erected a golden statue of 
him in his palace, and ordained that criminals 
of all sorts, even murderers, who fled to the 
statue, should go free from the penalty of 
their crimes. 

We have it on more satisfactory authority, 
however, that the institution of sanctuary 
was founded by Moses, who, as every Bible 
reader is aware, appointed six cities of 
refuge whereunto the unfortunate slayer of 
his fellowman might flee from the threaten- 
ing sword of the avenger of blood. The 
purpose of the great lawgiver was a wise 
and humane one. It was by no means to 
subvert justice or lessen the effectiveness 
of the laws. The murderer was assuredly 


to die, but “if a man lie not in wait, but 
God deliver him (that is smitten) into his 





hand, then will I appoint a place whither he 
shall flee.” In other words it was intended 
that the man who by misfortune or accident 
should kill his neighbor, should have a place 
of refuge, where he could await cool and 
impartial trial, secure from the vengeance 
of some hot-headed, unreasoning relative of 
the person he had slain. 

When the refugee entered either of the 
six places of safety, certain conditions were 
imposed upon him. One was that he must 
“declare his cause in the ears of the elders 
of that city,” and another, that he should 
not leave the city of refuge till the death of 
the high priest, at which time grief for the 
public loss was supposed to swallow up all 
private resentments. 

In due time his case came up, and he 
was tried according to the law laid down by 
Moses, the avenger of blood being his 
prosecutor. If the verdict was murder, the 
refugee was given up, even though he had 
clung to the sacred altar. If manslaughter, 
he was allowed to remain as a prisoner at 
large tiJl the death of the high priest, after 
which he could safely return to his home 
and family. If, however, he ventured out 
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before that time, he might be slain with 
impunity. 

Plutarch notes the institution of sanctuary 
among the ancient Greeks. He tells us that 
tlie oratory of Theseus was a place of refuge 
for servants and persons of mean condition, 
who fled from the powerful and oppressive. 
But although it started with the beneficent 
intention of protecting the weak and un- 
fortunate, it soon fell into abuse, for as Dr. 
Pegge tells us on the authority of Tacitus, 
“they soon confounded and perverted every- 
thing, making no difference between casual- 
ties and premeditated acts of violence, but 
opening their asyla indiscriminately to 
refugees of all kinds. They seem to have 
had no thought or intention of bringing 
notorious criminals to trial, but suffered 
them to continue in the franchise quite easy 
and unmolested as long as they pleased; 
by which means they made their deities, 
from whom their holy places, temples, altars, 
and statues derived all their sanctity, the 
direct patrons and abettors of the most 
shocking and most abominable vices and 
crimes.” 

Among the Greeks the right of sanctuary 
was not steadily inviolable. Alexander 
respected it, so that a slave of his who had 
taken refuge in a temple remained there 
unmolested ; but other rulers did not scruple 
to kill their victims at the very altar. Still 
others compromised on the matter by starv- 
ing the refugees out, or otherwise compelling 
them to come forth from the sacred precincts. 

From Greece the institution spread to 
Rome, retaining unfortunately its worst 
features. As Plutarch declares, the heathen 
priests would neither “deliver up the slave 
to his master, the debtor to his creditor, nor 
the murderer to the magistrate.” Nor was 
this state of affairs improved upon the 
accession of the Christian emperors. The 
sanctuary privileges of the heathen temples 
were transferred to the Christian, churches, 
but not emended with that proper distinction 
between the unfortunate and the vicious which 





characterized the method of the great Jewish 
lawgiver. To quote Dr. Pegge once more, 
“the churches became so many dens of 
thieves, traitors, murderers, parricides, in a 
word, of all kinds of villains.” 

With the further history of sanctuary in 
Italy we need not concern ourselves. Suffice 
it to say that it had a fluctuating existence 
under the various rulers, and that it was 
still extant in the eighteenth century, when 
Tobias Smollett wrote of seeing a man, who 
three days before had murdered his wife in 
the last month of her pregnancy, taking the 
air with great composure and serenity on 
the steps of the church at Florence. 
“ Nothing is more common,” he continued, 
“than to see the most execrable villains 
diverting themselves in the cloisters of some 
convents at Rome,” where they had taken 
sanctuary. 

Coming now to England, we find that the 
right of sanctuary prevailed in the seventh 
century. Its existence there previous to 
that time is doubtful. One of the laws of 
Ina, King of the West Saxons, dated 693, 
ordained that if a person convicted of a 
capital offense fled to a church, his life 
should be spared; and also that if any one 
who deserved to be flogged sought refuge 
there, the stripes should be withheld from 
him. It was clearly added, however, that 
the fugitive should make every recompense 
in his power for his crime. 

During the succeeding centuries, the 
privilege underwent many modifications. In 
the ninth century, Alfred the Great allowed 
the protection of the church to the culprit 
for three days only, so as to enable him to 
provide for his safety. If this brief sanctuary 
was violated by the inflicting of blows, 
wounds, or bonds upon the refugee, the 
violator was compelled to pay one hundred 
and twenty shillings for the offense —in 
those days no mean sum. 

A law concerning sanctuary in the time 
of William the Conqueror, ordained that 
whosoever took a person from an abbey was 
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to forfeit one hundred shillings and restore 
the person; if from a parish church, twenty 
shillings; and if from a chapel, ten shillings. 
It was also ordained that sanctuary men 
might go thirty paces from the church, and 
forty if a cathedral. 

The sanctuary bounds around some 
churches were quite extensive. The privilege 
at Beverley covered a radius of a mile, taking 
St. John’s cathedral as a center. At Hex- 
ham there were four stone crosses inscribed 
“Sanctuarium,” set up at a certain distance 
from tae church in the four roads leading 
thither, and if a malefactor flying for refuge 
to that church was captured by his pursuer 
within the crosses, the latter was liable to a 
fine of sixteen pounds; if within the town, 
thirty-two pounds; if within the walls of the 
churchyard, forty-eight pounds; if within 
the church, ninety-six pounds; if within the 
doors of the quire, one hundred and forty- 
four pounds, besides penance in case of 
sacrilege; but if he presumed to take the 
fugitive out of the stone chair near the altar, 
called the Fridstol, that is, the Chair of 
Peace, or from among the holy relics behind 
the altar, the offense was not redeemable 
with any sum, but was then become fixe 
emendatione boteles, and was followed by a 
dreadful excommunication, besides the 
penalty of the civil law for presumptuous 
misdemeanor. 

By the laws of Edward the Confessor, if a 
person, in flying to refuge, should enter the 
house or courtyard of a priest, he was to be 
as secure as if he had reached the church, 
provided said house stood upon church 
property. Still broader in scope was the 
sanctuary allowed by King Ethelred, A. D. 
1008. In his constitutions it was directed 
that any one who fled to the King, arch- 
bishop, or a nobleman, should be safe for 
nine days. Or if he had recourse to his 


bishop, to an alderman, or to a_ school- 
master, either of these might give him seven 
days’ refuge. 

Those who took sanctuary in the churches 


| were to be supplied not only with food and 


habitation, but also with clothes. The 
Welsh were even more liberal. They allowed 
murderers, traitogs, and other criminals 
refuge not only for themselves but also for 


| their servants and cattle, assigning for the 


last considerable tracts of pasture land. In 


| some of the principal churches, the cattle 





sanctuary extended “as far as the creatures 
could range in a day and return at night.” 
Looking now into the method observed 
by those who sought sanctuary, we find that 
at Durham and Beverley it was as follows. 
The fugitive came to the north door and 
knocked for admission. There were two 
chambers above this door where slept two 
men ready to admit such fugitives at any 
hour of the night. As soon as he was 
admitted the galilee bell was immediately 
tolled, to give notice that some one had 
taken sanctuary. The notice of this custom 
occurs constantly in the register of the 
sanctuary at Durham until the year 1503. 
We gain from the Harleian Manuscripts 
the following account of the oath by the 
bailiff of the town, whose place it was to 
enquire of the refugee “what man he killed 
and wher with and both ther names; and 
then gar him lay his hand upon the book, 
saying on this wyse: ‘Sir, take hede on 
your oth. Ye shal be trew and feythful to 
my Lord Archbishop of York, lord of this 
towne; to the Provost of the same; to the 
Chanons of this Chirch and all other minis- 
ters thereof. Also ye ‘shal bere gude hert 
to the Baillie and XII Governors of this 
towne, to al burges and comyners of the 
same. Also ye shall bere no poynted 
wapen, dagger, knyfe, ne none other wapen 
agenst the Kyng’s pece. And ye shal be 
redy at all your power if ther be any debate 
or stryfe or oder sothan case of fyre within 
the towne, to help to surcess it—so help 
you God and thies holy Evangelistes.’ And 
then gar hym kysse the book.” The bailiff’s 
fee on this occasion was two shillings and 
four pence, and for inscribing the fugitive’s 
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name in the Sanctuary Register, the clerk 
of the court received four pence. 

Concerning this register, most of the 
entries are in Latin; a few however are in 
English, and here is a sample. ‘M. that 
John Sprot of Barton upon Umber in the 
counte of Lyncoln, jintleman com to Beverlay 
the ferst day of October the vij yer of the 
raen of Keng Herre vij, and asked the lybertes 
of Sant John of Beverlay for the dethe of 
John Welton, husbandman of the sam toon, 
and aknawleg hym selff to be at the kyllyng 
of the saym John wt a dager the XV day of 
August.” 

At one period the custom prevailed of 
compelling refugees, if forty days passed 
without their coming to terms with those 
they had injured, to abjure the country, and 
to swear that they would not return without 
the king’s license. The following is an ex- 
ample of the oath of confession and abjura- 
tion: ‘This hear thou, Sir Coroner, that 
I, M. of H., am a robber of sheep or of any 
other beast, or a murderer of one or of mo, 
and a felon of our lord, the King of England; 
and because I have done many such evils 
or robberies in his land, I do abjure the 
land of our Lord Edward, King of England, 
and I shall haste me towards the port of 
such a place which thou hast given me; 
and that I shall not go out of the highway ; 
and if I do, I will that I be taken as a rob- 
ber and a felon of our lord the King; and 
that at such a place I will diligently seek 
for passage, and that I will tarry there but 
one flood and ebb, if I can have passage; 
and unless I can have it in such a place, I 
will go every day into the sea up to my 
knees, assaying to pass over; and unless I 
can do this within forty days I will put my- 
self again into the church as a robber anda 
felon of our Lord the King; so God me 
help and His holy judgment.” 

It seems that this abjuration act sent too 
many skilled artisans out of the country, so 
Henry VIII substituted another act therefor, 
which ordained that the criminal, instead of 





abjuring the realm, should abjure his liberty 
to go free therein, and should abide for life 
as a sanctuary person abjured, in some 
refuge appointed by the coroner. He was 
also to be branded on the thumb with an 
A, that he might be known among the 
King’s subjects to have abjured. 

As among the Greek rulers, so among 
the kings of England, the institution of 
sanctuary was held in fluctuating regard. 
Some looked upon it as an inviolable right 
of the church, others maintained that it was 
aright subservient to law. Notorious mong 
the latter was Henry II, who, according to 
Knyghton, snatched delinquents from the 
very altar without scruple. 

One of the most flagrant breaches of the 
ancient privilege occurred in 1378. Sir 
John Shackle and Sir Robert Haule, having 
escaped from the Tower, took refuge in 
Westminster. They were pursued by Box- 
hall, constable of the Tower, and Sir Ralph 
Ferrers with fifty armed men. Mass was 
being celebrated when the pursuers came 
up, but regardless of time, place, or the 
rights of sanctuary, they burst into the 
church after the fugitives. Shackle escaped, 
but Haule was intercepted. He fled round 
the choir twice, his enemies hacking at him 
as he ran, until, pierced with twelve wounds, 
he sank dead at the prior’s stall. 

Sir Robert was regarded as a martyr to 
the desecrated rights of the abbey, and he 
was honored with a burial within its walls. 
He was the first to be laid in the south 
transept, and was followed a few years later 
by Chaucer, who was interred at his feet. 
The dastardly deed of Boxhall and Ferrers 
created such a sensation that the abbey was 
shut up for four months, and Parliament 
was suspended lest its assembly should be 
polluted by sitting within the desecrated 
precincts. 

Among the refugees to Westminster were 
several representatives of royalty. Queen 
Elizabeth, widow of Edward IV, took sanctu- 
ary there with her son, against the malice 
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of Richard III. Owen Tudor, father of Hen- 
ry VII, also took refuge in this abbey. 
With the passing of feudal times, with the 
coming of our modern civilization, our age 
of reason, the necessity of the institution of 
sanctuary grew less and less apparent. Under 
Henry VIII the privilege began to be re- 
stricted, not only in the number of sanctuary 
churches, but also in the crimes for which 
these churches could afford protection. The 
murderer, the house-breaker, the highway 
robber, and those guilty of rape or arson, 
could no longer find a refuge within the 


sacred walls. This was the beginning of the 





end. By statute of James I the old usage 
of sanctuary was totally abolished. 

But an institution which has flourished for 
centuries does not die without a struggle. 
Long after its legal abolishment, it existed in 
such fact that the old refuges were still the 
haunts of men whom fear of the law made 
desperate, and, as an old writer puts it, “it 
was seldom that the officers of justice ven- 
tured to execute a warrant or serve a sum- 


mons among ‘the bravoes of Alsatia,’ the 
birds of St. Martin’s nest, the ‘ freemen’ of 
the Borough, or the boys of ‘Westminster 
Knoll.’” 
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THE VICE-PRESIDENT: WHAT TO DO WITH HIM. 


By Hon. WALTER CLARK. 


N the beginning it was contemplated by | 
our Constitution-makers that while the | 


successful candidate should be President, 
his chief rival should be the Vice-President. 
Accordingly when John Adams _ became 
President, Thomas Jefferson was chosen 
Vice-President. At the next election when 
Thomas Jefferson was chosen, Aaron Burr, 
who was not in contemplation at the 
polls for the chief place, jeopardized the 
choice of Jefferson, and the danger of a 
repetition of this state of things caused a 
constitutional amendment to avert it. Un- 
der the practical workings of the Constitu- 
tion we have the present anomalous condi- 
tion, that the Vice-Presidency is an office 
without power and almost without duties, 
and consequently almost without impor- 
tance. His sole duty, that of presiding 
over a Senate in which he has no voice and, 
save in case of a tie, no vote, can be, and 


often for long periods is, discharged by | 
| not. 


some senator who is elected as President 
pro tem. The Vice-President is not vested 
with the power of appointing the commit- 
tees, since, unlike the Speaker of the House 
of Representatives, he is not chosen by the 
body over which he presides, and not in- 
frequently is of a different political party 
from the majority of the Senate. 

Thus being without power and practically 
without duties, the Vice-Presidency offers 
few inducements to an able, ambitious man, 
and the nomination has been often refused. 
This has in very many instances, though 
not always, thrown the nomination as a 
compliment to some man who would not 
by the nominating convention be considered 
for a moment for the Presidency. Yet the 
Vice-President has the terrible potentiality 
of succeeding to the Presidency in the 
event of a vacancy. This condition has 


brought about some most inconvenient re- 
sults. In 1840 John Tyler was nominated 
to conciliate the minority of the Whig 
party who differed widely on some material 
points from the great bulk of the party. 
The death of President Harrison, after a 
short month in office, robbed the Whigs of 
the fruits of their victory and brought ca- 
tastrophe upon them and a revolution in the 
policy of the administration. In 1848, 
after the nomination of Gen. Taylor, Mr. 
Webster declined the Vice-Presidency as 
beneath him, and thus lost his last chance 
of filling his life-long ambition, for a few 
months later Mr. Fillmore became Presi- 
dent, —a most excellent man, but one who 
would never have been thought of for the 
first place. Had President Lincoln died 
during his first, term, it may be seriously 
doubted if Mr. Hamlin would have been 
satisfactory to his party or the country, and 
it is very certain that Andrew Johnson was 


It is not necessary to prolong this review. 
While there have been a few Vice-Presidents 
who were possible nominees for the Presi- 
dency, the rule has been otherwise. As out 
of nineteen presidents so far elected, four 
have fallen in office, the ratio of succession 
for the Vice-Presidency has been more than 
one in five, in fact over twenty-one per 
cent. This opens up a serious danger, and 
some plan should be devised to make the 
Vice-Presidency more attractive to men of 
the first order, by adding to its dignity and 
powers. 

Among the plans discussed, that of giving 
the Vice-President a voice and vote in the 
Senate would require a constitutional amend- 
ment. Nor can it be expected that the 
Senate will amend its rules to confer on the 
Vice-President the important power of ap- 
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pointing committees which is possessed by 
the presiding officer of the House of Repre- 
sentatives, seeing, as already stated, the 
Vice-President is not chosen by the Senate 
and not infrequently belongs to a different 
political party from a majority of that body. 

There is, however, an opportunity to make 
the Vice-President something more than the 
mere moderator, without voice or vote, of 
the upper House and the fifth wheel of the 
coach. The subject of Inter-State Com- 
merce and the regulation of the rates and 
conduct of inter-state railroads and canals 
is one of growing importance, and is of 
sufficient interest to the Union at large to 
justify the selection by the people of the 
chief officer to supervise that immense busi- 
ness. The Department of “ Inter-State Com- 
merce” can be created by statute, without 
the necessity of a constitutional amendment, 
to which department shall be assigned as 
Bureaux, the Inter-State Commerce Com- 
mission, the Pacific Railroads, the Nicaragua 
Canal and collateral matters. The same 
statute can assign to the Vice-President, not 
as a separate office, but ex-officio, the duty 
of Secretary of Inter-State Commerce with 
the chief seat in the Cabinet and the right 
of presiding at all Cabinet meetings in the 
absence of the President. The importance 
of the duties thus devolved upon him (which, 
however, would not interfere with his brief 
tour of duty as presiding officer of the 
Senate for a few hours daily during the 
session of Congress) would make him in 
importance to the public only second to the 
President, and would always secure a nomi- 
nee of sufficient prominence and ability, to 
be the equal in every respect of the Presi- 
dential nominee. Furthermore, the Presi- 
dent’s salary has been raised to $50,000 
with a furnished residence, besides the 


payment of all expenses, which makes his 





real cost to the nation near a quarter of a 
million per annum, while the salary of the 
Vice-President has remained at the sum 
fixed one hundred years ago of $8,000, 
without residence or any appointing power, 
beyond a private secretary which is pos- 
sessed now by every member of each House 
of Congress. The gulf fixed between the 
first and second officer of the government 
is too great. The expenses lavished on the 
President can be most materially curtailed, 
while if the Vice-President is vested ex- 
officio with the supervision of the Inter- 
State Commerce of the country, it will be 
necessary that he, as well as the President, 
should reside at the capital, and he should 
be furnished with a public residence and his 
salary augmented out of a portion of the 
sums which can be curtailed from the an- 
nual appropriations voted for the attendance 
upon the President. 

By a measure of this kind the Vice-Presi- 
dent can be made really useful and an 
integral part of the government, second 
only to the President in importance, and it 
would justify an appropriate salary. This 
will always secure the nomination as Vice- 
President of men of the same shade of pollit- 
ical opinion as the President and of like 
prominence and ability. Should there be a 
vacancy in the office of Vice-President by 
his promotion, death, removal or resigna- 
tion, the statute should in that event confer 
upon the President the power to appoint a 
Secretary of Inter-State Commerce fro tem., 
subject to confirmation by the Senate, like 
other secretaries, but possessing the premi- 
ership of the Cabinet, with the right of pre- 
siding at Cabinet meetings in the absence of 
the President and of succeeding to the Presi- 
dential office upon the death of the President 
in priority to the Secretary of State and 
others in the order now presented by law. 
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CURRENT TOPICS. words, that a plea of res judicata, founded on a 
QuIBBLEs.— That was an interesting article under | judgment in a civil action, will avail on a criminal 
this head in a recent number of this magazine. The | charge. That plea will not hold water. The par- 
Chairman in former days cherished a plan of writing | ties are not the same; they are not privies, nor is 
a chapter or an essay on ‘‘ Evasions of Law,” which | the subject-matter the same, nor could the latter 
has been forgotten with many other good designs. | charge have been tried in the former case. It is too 
Our contributor might have referred to the game of | ridiculous to be seriously entertained. But a grave 
ten-pins. Why ten-pins? It was originally played | legal journal gravely announces that the divorce 
with nine, and known as nine-pins, but the legisla- | proceedings will be watched with interest; and so 
tures prohibited the vicious game of nine-pins, and | indeed they may be, as a fishing expedition for the 
the Yankees added.a pin. One or two interesting | body of the wife. 
quibbles have come to this Chair through the law 
journals. One of them illustrates the small estima- 
tion in which dogs are held. In West Virginia, DETENTION OF WITNESSES.—A very powerful 
where it is not larceny to take a dog, a dog-taker | Story, entitled «¢ The Silent Witness,” by Herbert D. 
was indicted for stealing the chain to which the dog | Ward, was published in «« McClure’s Magazine” a 
was fastened ; the defendant pleaded guilty, and was | few months ago, aimed at the unjustifiable and bar- 
sentenced to one hundred seconds in jail. In States | barous practice of detaining witnesses in criminal 
where it is not larceny to abstract a promissory note, | °@S¢s. This is a practice that ought to have gone 
it may be petty larceny to abstract the paper on which | out with the prisoner’s box. Society has no more 
it is written. That was a very serious quibble by | Tight to imprison a man because he saw a murder 
which the New Hampshire court, after a defendant than it has to hang him for the same thing. He is 
had been acquitted on a charge of murder as princi- | ot an offender. The monstrous quality of the prac- 
pal, indicted, convicted and hanged him on a charge | tice is enhanced by the fact that it is only applied to 
of being accessory before the fact. In the recent | Poor men. If the witness is rich, he can give or get 
Shea murder case in Troy, N. Y., McGough having bail and go about his business, but if he is poor he 
been indicted for the same murder and acquitted, | eS to jail. Some comments on this story from the 
but having been convicted and imprisoned for ‘« Cleveland World” are exceedingly forcible and 
another assault, confessed that he really did the fatal | Just: — 
deed, and counsel moved for a new trial for Shea on “ A heart-breaking story, founded on fact, in *‘ McClure’s 
this ground. Fifteen disinterested persons having | Magazine’ for the current month, is an arraignment of the 
sworn that they saw Shea do it, the Court refused nineteenth century civilization that, considering its boasts 
: ‘ of enlightenment and decency, is as horrible an official 
the motion, and Shea was executed. So that in- 


, ; . a : . crime as any that has given so dark a stain to Russian 
genious quibble did not avail. But the most ingeni- | |. .tment of innocence. 


ous device to defeat justice that was ever heard of “It is impossible to conceive of more awful, inhuman 
was invented in Wisconsin, in the case of Doz- | injustice than this. But the story is not overdrawn. It 
kowski, who is imprisoned at Green, on a charge of | has happened with variations scores, if not hundreds, of 
having murdered his wife. His counsel have | times. It is occurring or liable to occur this very day, not 
brought an action for him against his wife for divorce | alone in Boston, but in Cleveland. , 

on the ground of desertion on the very day of the “At a meeting of the judges, a short time ago, Judge 
murder. Process has been returned ‘ not found,” Lamson used the following language : — 


: . : “«The detention of innocent persons as witnesses is, 
and now the action will be tried as in case of default. under the best of circumstances, bad. It is clearly the 


Counsel claim that if the divorce shall be gr anted, duty of the people of this country, or their representatives, 
it must be on the assumption that she was alive at | to see that the present disgraceful method in vogue in the 
the time in question, and the husband, consequently, | county jail is abolished. We have no right, under any 
cannot be convicted of murdering her. In other | law, to place innocent persons on a plane with criminals. 
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It is nothing more or less than an outrage, inflicted upon 
helpless people. I hope that the people of this county 
will be aroused to the enormity of this problem, and very 
soon put an end to this imposition.’ 

“ And the counterpart of the story in ‘McClure’s Maga- 
zine’ has happened here within a short time. Lewis 
Gerardin, a sailor, was released last April, after being de- 
tained six months. Several months before, Frank Blaha, 
a saloon-keeper, who committed the crime of murder in 
the second degree, managed to get bail. While Gerardin 
was held he received pathetic letters from his wife and 
family, begging him to come home. They did not know 
why he was held, and he said that if they were to learn of 
his imprisonment they could not understand his innocence 
of crime. One day a letter was received from home, an- 
nouncing that his favorite little son had died but a week 
before. The last words of the child called for his father. 
But Gerardin was not released until the prosecutor was 
ready to release him. 

“Such possibilities are a disgrace to any community 
that tolerates.such a horrible law or such a feeble adminis- 
tration of it, and such callousness to human suffering that 
it will not save these innocent victims from its outrageous 
injustice. When to this brutality are added the compara- 
tive safety of the criminal and the vile jails and the vile 
inmates with whom young boys and girls and honest men 
and decent women are thrown for the crime of witnessing 
a crime, it convicts the civilization of the age with a com- 
bination of stupidity and heartlessness that had better say 
nothing of the Czar of Russia or the ferocious Kurds. In 
its essential injustice and inhumanity it is not many re- 
moves from the lynchings of the South.” 


SOME HINTS ON THE ART OF SPEAKING. — Under 
this title the “ London Law Journal” givesa very sen- 
sible and entertaining article in a recent number, in 
which a contrast is drawn between English and Amer- 
ican speakers, and several rules are laid down, which 
are better than most rules on this subject. The writer 
says : — 

“Indeed, it is not too much to say that neither in Eng- 
land nor America are there any orators extant as the an- 
cients understood an orator, or even as Pitt or Canning or 
Broughman understood the word. The Americans, how- 
ever, without being orators, are good speakers, better, at 
least, in many points than Englishmen ; less clumsy, less 
confused. They may not be superior in invention or in 
diction, but they possess, as their critic Mr. James Bryce ad- 
mits, more fluency, more readiness, more self-possession. 
Any American can reel off a creditable, often an eloquent 
speech at a minute’s notice, to the astonishment and envy 
of an Englishman. They have more quickness, too, in 
catching the temper and tendencies of an audience, more 
weight, animation, and grace in delivery, and crowning all 
this, more humor, Any rules for speaking, the result of 
American experience, are therefore well worthy of consider- 
ation.” 

Then follow the rules: (1) The speaker must be in 
earnest. (2) Never carry a scrap of paper before an 


audience. (3) Speak in a natural voice, in a conver- 





sational way ; as the writer admits, the last is not fitted 
to the loftiest style of oratory. To these the writer 
adds one indispensable thing: ‘‘ The voice is the 
soul of oratory.” It must be permitted us to doubt 
that “Demosthenes wrote out Thucydides eight times 
to form his style.” If he did he must have wasted 
his time, as much as one who should follow the cele- 
brated advice to ‘spend one’s days and nights with 
Addison.” Americans possess the gift of gab, no 
doubt, but at present the loftiest type of oratory is 
lacking, possibly because the occasion for it is lacking. 
There are in this country plenty of excellent and en- 
tertaining speakers, but the great platform speakers 
have gone out with the discontinuance of the lyceum 
lecture system. That wide theater of education was 
occupied by such real orators and charming speakers 
as Beecher, Phillips, Curtis, Chapin, Starr King, 
Holmes, Bayard Taylor, Richard Storrs, Gough, and 
others, but that system went out with the earnest de- 
mands of the Civil War, and has never been rein- 
stated. Oratory at the bar and in the pulpit has de- 
clined because of the limitations of time. Courts can- 
not afford two or three hours to one counsel, as a rule, 
and parishioners will not tolerate a discourse much 
more than half an hour in length, no matter how bril- 
liant. The age has dwindled into one of after-dinner 
oratory. Probably it is none the worse for that. 
Oratory is a dangerous gift, on the whole, subjecting 
the reason of mankind to the influence of a cunning 
array of words and the sensuous charm of a melliflu- 
ous voice. Everybody has seen the weightiest argu- 
ment, couched in felicitous phrases, fall comparative- 
ly flat on a popular audience because the speaker’s voice 
was feeble and his manner dry. The wisest man who 
ever addressed an American audience, Ralph Waldo 
Emerson, was an example of those defects. Silly 
people had no patience with his frequent hesitation, al- 
though the result was to bring forth an expression fit 
to be handed down to all the ages. The present year 
is a painful reminder of the vice of public speaking. 
In fact, itis the Chairman’s firm conviction that there 
is only one thing worse than running after stump- 
speakers, and that is the reading of all the news- 
papers. The English speakers who have most re- 
cently come to our shores have been men of eminent 
oratorical talents, of a widely different kind — Cole- 
ridge and Russell—the one suave, elegant, and tact- 
ful, the other strong, manly, and orotund, both full 
of merit and discretion in the matter. Americans 
cannot at present produce two finer orators than these 
distinguished men. It is probable that the sway of 
oratory is much stronger in the South and West than 
in the East, and that there isa much more audible 
survival of the great traditions in the former than in 
the latter parts of this country. The nearest approach 
to the ancient power ofthe popular orator is now seen _ 
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at political conventions, where men are quite pre- 
pared utterly to lose their mental balance because 
they have already become dizzy with excitement. 
Then they are led like lambs to the slaughter, or 
what is more like, like asses to the thistles. One of 
the grandest and most useful exhibitions of oratory in 
recent years, was that of Henry Ward Beecher before 
the hostile English audiences, in deprecating foreign 
interference in the American civil war. It fully illus- 
trated Virgil’s beautiful description of the power 
of the orator. We rejoice that the “orator” in 
Chancery has gone out. 


A Critic SET RigHtT. — The “ American Law Re- 
view ” does the Chairman the honor to publish his 
Ode to Caliph Omar, forming the dedication of his 
recent manual on Bailments. The reviewer criticises 
the first stanza, which runs as follows : — 

“ Omar, who burned (if thou didst burn) 
The Alexandrian tomes, 
I would erect to thee an urn 
Beneath Sophia’s domes.” 

The reviewer says: “It might not be amiss to 
whisper in the ear of the ungeographical poet that 
Sophia is not in Alexandria, and that it has but one 
dome.” The poet had no intention of erecting a 
monument to Omar at Alexandria. He well knew 
that Sophia is not there, and meant to do the Caliph 
the highest possible honor by setting up for him an 
urn in the greatest of the mosques, at Constantinople. 
As to the matter of the domes, Fergusson may settle 
that. In his “ History of Architecture ” he says: ‘* Be- 
yond the great dome, east and west, are two semi- 
domes of a diameter equal to that of the great dome, 
and these again are cut into by two smaller domes.” 
So there are five domes! Our friend needs to brush 
up his imagination and his architectural information. 





NOTES OF CASES. 


SEETHING THE KID IN ITS MOTHER’S MILK. — In 
Port Royal Ry. Co. v. Davis, 95 Ga. 292, the plain- 
tiffs counsel read to the jury from a speech made 
by the defendant’s counsel on the trial of another and 
similar case, in which the latter was for the plaintiff, 
and in which he very eloquently depicted the ill- 
deserts of the defendant and appealed for damages. 
This was objected to on the trial, and urged as error 
above, but the Court did not deem it substantial error, 
although it deprecated the practice as likely to pro- 
duce ‘unnecessary attrition,’ and bad feelings. 
«¢ There should be no room in the legal profession,” 
said the Court, ‘‘ for the indulgence of personal jealous- 
ies and resentments, and the lawyer is the last manin 
the world who should permit himself by word or deed, 
to sting the sensibilities or wound the feelings of a 





brother lawyer.” The Court put it very mildly when it 
said that counsel «+ are many times, in the course of a 
long professional career, required to take positions 
which do not seem to the casual observer to be at all 
times entirely consistent the one with the other.” We 
should say so — somewhat, in a measure, to a certain 
extent. 


A NERvous JUDGE. —In Walker v. Coleman, 55 
Kans. 381, a new trial was granted because of the 
severity of the judge on the trial toward Mr. Solomon, 
of Atchison, Kansas, one of the attorneys for the 
defendant. The judge read at him from a law book 
the following ; ‘‘ A lawsuit is not a game to be won 
or lost by sharp practice and shuffling devices”; re- 
ferred to him as ‘‘ the gentleman from Hogtown ” ; 
said he ‘‘ may do very well in his town, but it will 
learn him a few lessons when he comes down here” ; 
and told him he ** should have located in Missouri.” 
The Court on appeal could not see anything amiss in 
Solomon’s conduct, said ‘* The trial judge seems to 
have considered him in the light of an intruder,” and 
that the rights of parties «* ought not to be prejudiced 
by any ill-feelings of the trial judge against counsel.” 
Possibly Solomon was a ‘‘ gold-bug.” 


A DARKEY AND A MULE.— In Love v. City of 
Atlanta, 95 Georgia, 129, the action was for injury 
caused by the running away of a mule attached to a 
cart, under the care of a small negro boy, and engaged 
in cleaning the streets of the city and carrying away 
the garbage. It was held that the city was not re- 
sponsible, because the street cleaning was under the 
charge of the Board of Health, and was a governmental 
function. The Court concluded: ‘+ However incon- 
gruous it may appear to say that this diminutive dar- 
key and this refractory mule were engaged in the per- 
formance of some of the functions of government, it is 
nevertheless true, and illustrates how even the hum- 
blest of its citizens, under the operations of its laws, 
may become in Georgia an important public function- 
ary.” Does the Court mean to imply that the mule 
was a citizen and public functionary of Georgia? 


‘¢ PINTS AND PINTEES.”»— In Bowdon v. Achor, 
95 Ga. 243, the Court makes a protest against raising 
trivial points on appeal, as follows: ‘* The writer 
once heard one of the most distinguished and success- 
ful lawyers who ever lived in Georgia facetiously re- 
mark that the questions in a noted case were divisi- 
ble into ‘ pints’ and ‘ pintees.’ We would be very 
much obliged if our professional brethren would here- 
after omit the ‘ pintees,’ or at least the most trivial 
and unimportant ones.” Why not ‘< pints ” and ‘ pin- 
pints?” 
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LIFE INSURANCE — INTEREST. — Several decisions 
of novelty have been made on this point. In Adams’ 
Adm’r, v. Reed, decided by the Court of Appeals of 
Kentucky in June, 1896 (36 S. W. R., 568), it was 
held that where a widow, with two unmarried children 
and her son-in law, live together as one family, both 
before and after the death of his wife, pursuant to a 
temporary and indefinite arrangement between him 
and his mother-in-law, and he pays no more than a 
reasonable price for his board, the mother-in-law has 
no insurable interest in his life. The Court said in 
part: — 

“On the question of what is an insurable interest, the 
text writers as well as the Courts seem to confess an ina- 
bility to suggest an entirely satisfactory answer. At least 
they say no accurate definition has yet been given. When 
we look to the cases we find that between husband and 
wife and parent and child such an interest has universally 
been held to exist. And when a sister was poor, and alto- 
gether dependent on a rich brother, who supplied her, it 
was held she had an insurable interest in his life. On the 
other hand,it has been held that a stepson has noinsurable 
interest in the life of his stepfather (Aid Soc’y v. McDonald 
[Pa. Sup.], 15 Atl. 439), or a son-in-law in the life of his 
mother-in-law (Rombach v. Insurance Co., 48 Am. Rep. 
239), or an uncle in the life of his nephew (Singleton v. 
Insurance Co. 66 Mo. 63). In Price v. Supreme Lodge 
(68 Tex. 362), it was held that the assignee of a policy 
had no insurable interest in the life of the insured, who was 
his cousin, and with whom he lived, and upon whom he 
was dependent for employment and support. Here it is 
not seriously insisted that, because the relation of mother- 
in-law and son-in-law existed, the one had an insurable in- 
terest in the life of the other, but it is said that relation, 
coupled with other relations, as shown in the pleadings and 
proof, created such an interest. We have not been able to 
reach such a conclusion. A contract of life insurance is 
one of indemnity. Whatever difference may exist in the 
numerous cases on the general subject, it is well settled 
that the beneficiary must sustain towards the insured such 
a relation as will justify a reasonable expectation of advan- 
tage or benefit from the continuance of his life, and hence 
of a corresponding loss in case of his death. It is this loss 
against which indemnity may be lawfully provided. Even 
in cases where the ties of marriage and blood have been 
held to create such an interest, the courts have traced the 
foundation of the right to the previous loss the beneficiary 
might reasonably be expected to sustain in case of the death 
of.the insured. Certain it is that when such domestic re- 
lations do not exist no right of indemnity can be had by 
one person against loss caused by the death of another, 
unless founded on a pecuniary interest growing out of the 
relation of creditor, surety or the like.” 


But in Carpenter v. U. S.L.Ins. Co. 161 Pa. St. 9; 
174 Pa. St. 636, it was held that a young woman, 
befriended by an elderly man, who sends her to 
school and pays her expenses, and afterwards sends 
her to a commercial college to learn stenography and 





typewriting, where she remains until his death, has 
an insurable interest in his life. This seems a pretty 
strong holding, and one having a tendency to stir up 
marital discord. Counsel very plausibly urged that 
‘¢a married man, living with his wife, who manages his 
household, cannot, without the wife’s co-operation or 
consent, give an adult woman who comes into his 
family, as a domestic servant, a quasi-parental in- 
terest in his life.” 

On the other hand, in Trinity College v. Travellers’ 
Ins. Co. 113 N. C. 244; 22 L. R. A. 291, it was 
held that to constitute an insurable interest there 
must be some ties of blood or marriage, or some con- 
tractual relation, and therefore a college supported 
by a church has no insurable interest in the life of a 
member of that church, although he made the appli- 
cation and the college paid the premiums. 


INJURY BY INTOXICATED PASSENGER.— In Gal- 
veston, H. & S. A. R’y Co. v. Long, decided by the 
Court of Civil Appeals of Texas in May, 1896 (36 S. 
W. R. 485), it was held that a carrier of passengers 
has power, and it is his duty, to,refuse to receive or 
to convey, as a passeuger, one whose conduct is 
such as to lead a reasonably prudent person to antici- 
pate that his presence will endanger the safety or in- 
terfere with the convenience or reasonable comfort of 
the other passengers; but it has no right to eject a 
passenger, who, though intoxicated, conducts him- 
self in a proper manner, and it is not liable for an in- 
jury to another passenger which it could not reason- 
ably anticipate. It appeared that a passenger ona 
railway train, who was somewhat intoxicated, and 
walked a number of times through the the cars, look- 
ing for someone, though he conducted himself with- 
out offense towards the other passengers, accidentally 
stumbled over some baggage, and a revolver fell from 
his pocket and was discharged, wounding another 
passenger in the foot. It was held that the carrier 
had no reason to anticipate such an accident, and 
was not liable for the injury. 

The Court relied on Putnam v. Railroad Co. (55 
N. Y. 108; 14 Am. Rep. 190), some remarks in 
which fully justify this holding. Indeed there was 
much better reason for arguing that a drunken pas- 
senger, who had insulted a passenger, as in the Put- 
nam case, should be ejected as dangerous, than that 
the carrier should foresee that a drunken passenger, 
who had done nothing improper, would stumble and 
discharge a pistol in his pocket and accidentally 
wound another passenger. This case is an appropri- 
ate companion to that one of the alcohol in the bag 
and the ignition of the celluloid cuffs, which we lately 
cited. 
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LEGAL ANTIQUITIES. 


THE following law was passed in Virginia in 
1662 : — 

“Whereas many babbling women slander and 
scandalize their neighbors, for which their poor 
husbands are often involved in chargeable and 
vexatious suits and costs in great damages. Be it 
enacted that in <-tions of slander occasioned by 
the wife, after judgment passed for the damages, 
the woman shall be punished by ducking ; and if 
the slander be so enormous as to be adjudged at 
greater damages than five hundred pounds of to- 
bacco, then the woman to suffer a ducking for 
each five hundred pounds of tobacco adjudged 
against her husband if he refuses to pay the to- 
bacco.” 





FACETIAE. 


Joun ANTHON — who lives in libraries between 
the covers of an old calfskin treatise labeled “An- 
thon’s Nisi Prius” —was a gentleman of solemn 
visage, solemn mien and solemn address while at 
the bar. But he was known in a moment of im- 
patience to be once funny. Opposed to a lawyer 
named Edmund J. Porter, he began his address 
to the jury by saying, “ Now, gentlemen, I shall 
ask your aid to bottle up Porter”; who quickly 
responded, “ If they do, I shall foam.” 





WHEN Rufus Choate was a new beginner, he 
had to defend a young man who was a Boston 
broker’s clerk, charged with seduction of a rather 
mature maiden under promise of marriage. There 
appeared to be little defense, but, on the day of 
trial in Suffolk County, Choate, seeing how ex- 
tremely youthful his client was in face and size, 
had him dressed in low shoes, short trousers, 





~~ 


jacket, and wide rolling childish collar over a 
black ribbon, and sat him down inconspicuously 
in the court. The prosecutor had concluded his 
case, and had produced much evident impression 
on the jury against the accused, when Choate rose 
to open, and, beckoning to his client, placed him 
on a chair and said, “I open with an exhibition 
of the gay Lothario.” The burst of laughter was 
only a preface to the verdict of acquittal that soon 
followed. 


THE late Daniel Dougherty had been examin- 
ing a hack-driver in a vehicular collision case, who 
was asked as to his speed in the driving enquired 
about, and he answered, “ Very slow; between a 
stand and a walk.” 

“What a curious and not understandable an- 
swer,” said the judge, poising a doubtful pen ; 
when Dougherty said, “ Is not a hackman’s stand 
usually on the walk?” 


Two aged brothers named Wood were wit- 
nesses against each other on a question of seeing 
an assault. One testified he was seventy-nine 
years old, and had never tasted intoxicating li- 
quor ; the other, two years younger, confessed to 
having been a hard drinker all his life; when 
Judge Baldwin, of the Connecticut Trial Court, 
turned to the jury and said, “Gentlemen, here is 
a question of dry wood and wet wood for you to 
split.” 





NOTES. 


GEORGE GRIFFIN, a famous Knickerbocker law- 
yer, only once defended in a criminal court. His 
client, when arrested, was found to have, as the 
policeman testified, burglarious implements in his 
possession. One of the sitting Aldermen said, 
“I suppose a brace and bits.” To which the offi- 
cer nodding, Griffin, who knew nothing of crimi- 
nal pharaphernalia, meekly observed, “‘ The mere 
possession of horse furniture is not evidence of 
bad character.” Some lawyers refer to an op- 
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ponent as “ my learned adversary.” Griffin inva- 
riably used the term, “ my learned enemy.” “As 
if it were possible for you to have an enemy,” 
once kindly observed Charles O’Conor, when op- 
posed to him. 


Ir was the statutory duty of District-Attorney 
Oakey Hall, of New York City, to attend an 
execution as witness, but he always shirked it. 
When Sheriff John Kelly asked why, he repeated 
James Russell Lowell’s lines from “ Fable for 
Critics” : — 

" Shall I look on the prancing 
Of a wretch who has not the least ground for his dancing, 
Whose legs and whose arms go in curious divergence: 
His clothes to the Jews and his body to the surgeons?” 





THE late Recorder Hackett was given to clever 
repartee. On one occasion, in a murder trial, he 
had to speak severely to a medical witness called 
to explain a scientific operation, and who answered 
rather pertly on several occasions. On the next 
day he was still in the witness chair, when it oc- 
curred to him to apologize. Whereupon Hackett 
said, “All right, doctor; yesterday you were a 
pert, but to-day I can call you an ex-pert.” 


One of the songs often sung at the mess in 
Gray’s Inn, London, has this verse :— 


Now this festive occasion our spirits unbends, 

Let us never forget the profession’s best friends. 

So we'll send the wine round and a nice bumper fill 
To the jolly testator who makes his own will. 


The sarcasm of the toast applies curiously to 
the late Samuel J. Tilden, who was not only a 
jolly testator but an acute lawyer. The courts 
set aside a library trust in his will, and are now 
engaged in hearing an amicable suit for con- 
struing some doubtful provisions. 

The refrain of the Gray’s Inn song is even 
more precise in its sarcasm, for it runs : — 


Oh the law, when defied, will avenge itself still 
On the man and the woman who make their own will. 


Sir Ropert GRAHAM, a Recorder of London, 
when sitting in the Old Bailey during the last 
century, was remarkable for his extreme courtesy 
and politeness. On one occasion, having sen- 


tenced a convict to transportation, and being 
told by the clerk that he had made a mistake, 
because the prisoner should have been sentenced 
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to execution, immediately said, “ Dear me, have 
I been so careless? Bring back the convict’? — 
who had been withdrawn from the room. Which 
being done, the Recorder put on the traditional 
black cap and began: “ Prisoner at the bar, I 
beg your pardon for this inconvenience of again 
summoning you,” and then proceeded to pass ° 
the most awful sentence of the law — which 
Peter Pindar has thus phrased : — 
The Judge — the black cap on his head — 


Unto the trembling culprit said, 
“ Hanged by the neck ’til you be dead.” 


A Lonpon paper states that, exclusive of costs, 
the fees and refreshers in the recent cause célébre 
of Kitson v. Playfair for damages in slander 
amounted on both sides to five thousand pounds. 
What a chasm lies between such fees and the 
£250, which were the aggregate of all the counsel 
fees in the great trial (1688) of the seven 
Bishops of England ; or between the “now” and 
the “then” of 1476, when an entry was made, 
still visible in the records of St. Margaret’s Church, 
Westminster, over which the venerable Arch- 
bishop Farrar now presides, of a payment made by 
the vestry to a barrister with the odd name 
of Roger Fylpott, of his charges, three shillings 
and eight pence, with four pence for his dinner. 
The which is narrated in Johnson’s Life of Coke, 
page 211. 


A NEGRO having been arrested in Pennsylvania 
and lodged in jail, charged (1) with assault and 
battery, and (2) assisting a prisoner to escape, 
was confined some two months before the term ar- 
rived at which he was tried. When incarcerated 
he was poorly clad. His case being ready for 
trial, the sheriff, who was also keeper of the jail, 
procured for the negro, at the expense of the 
county, a suit of shoddy clothing, costing about 
five dollars, and directed him to don them that 
he might appear respectable before the court. 
On the trial he was acquitted of the charge, but 
the jury imposed the cost of his own witnesses 
upon him. In accordance with the verdict sen- 
tence was passed by the court, and he was again 
taken in custody and returned to jail. He soon 
complied with the sentence in every particular, 
but the sheriff refused to release him until he sur- 
rendered the clothing. Motion was then made 
for his discharge, which was refused, the Court 
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directing the sheriff to retain him in jail, and that 
he be placed in a dungeon, without food or 
water, until he surrendered the clothes. Hadeas 
corpus was then asked and granted. To this 
the sheriff answered that he detained and had the 
negro in custody, had had him in a dungeon 
as ordered, but, that he was not held for any 
criminal or supposed criminal matter, but that 
he had not surrendered the clothing. His dis- 
charge was again moved for and answer made 
that the difference between him and the sheriff, as 
to ownership of the clothing, must be determined 
in a civil court. This application, for discharge 
under habeas corpus, was denied, the negro 
ordered to stand up, and sentence passed as 
follows: “ You shall be confined in jail until you 
divest yourself of those clothes, and I will see that 
this is done,” with a side remark to the officer, 
“Put him in a dungeon and turn a stream of 
water on him.’ What may we not look for 
next? 


A STATUTE of New York provided that if an 
officer in a corporation refused, on request of a 
stockholder, “‘to exhibit the books, or to submit 
them to an examination,’ he should forfeit a 
certain sum. The defendant contended that the 
stockholder could not take off a list of stockhold- 
ers. ‘It was supposed,” said the Court, “ that 
the etymological meaning of the words “ex- 
hibit’? and “ examine ”’ limited their meaning to 
the construction contended for by the defendant. 
If the derivation be from examen, a swarm of 
bees, it may be supposed to imply the industry 
and perseverance of the dee, and would then 
authorize a search as thorough as the most 
earnest could desire ; and not only a search, but 
that the best part of that which is searched, 
should be carried off to be converted to a good 
and useful purpose. Brouwer v. Cotheal, ro 
Barb. 216. 





LITERARY NOTES. 


THE definition, object, and sphere of taxation are 
treated by David A. Wells in APPLETONS’ POPULAR 
SCIENCE MONTHLY for September. Many popular 
errors as to the nature of taxation, some centuries 
old, are pointed out in this paper. The same number 
contains an abstract of the recent studies of Enrico 
Ferri on ‘* Homicide” among both savage and civil- 
ized men, with some consideration of «+ crime among 
animals.” 





In the September REVIEW OF REVIEWS the editor 
discusses different phases of the Presidential campaign 
— especially the revolt of the gold-standard Demo- 
crats, the attitude of Eastern wage-earners toward 
Mr. Bryan, and the spread of free-silver doctrine 
among the farmers. Another important topic of dis- 
cussion in the department of ‘* The Progress of the 
World” is Lord Salisbury’s Venezuelan proposition, 
in connection with the general scheme for a perma- 
nent tribunal of arbitration. The editor also covers 
most of the striking developments of the month in 
British and European politics. 


THE September CENTURY abounds in articles of 
timely interest, and in an unusual variety of fiction. 
No serial story of the present time is attracting so 
much attention as Mrs. Humphrey Ward’s «Sir 
George Tressady.” Mr. Howells’s lively story of 
Saratoga, “An Open-Eyed Conspiracy,” is continued ; 
and Mrs. Amelia E. Barr contributes the first part of 
a novelette, “ Prisoners of Conscience,” which deals 
with life in the Shetland Islands, and is strikingly illus- 
trated by Louis Loeb. The short stories of the 
number are ‘*Sonny’s Diploma,’’ by Mrs. Ruth 
McEnery Stuart; “ Abner,” by Lynn Roby Meekins; 
and “The Healing of Meechum,” by Frank Crane. 


GENERAL HORACE PORTER’s personal recollections 
of General Grant, which THE CENTURY will publish 
beginning in November, are to be called “ Campaign- 
ing with Grant.” General Porter first met General 
Grant at Chattanooga ; he soon became attached to his 
staff, and was with him constantly from that time 
until the close of General Grant’s first term as Pres- 
ident, during which he was Grant’s private sec- 
retary. 


THE frontispiece of the September issue of the Na- 
TIONAL MAGAZINE is the portrait of the great Chinese 
statesman, the Viceroy Li Hung Chang, whose 
present tour of the world is a matter of more than 
passing note. The leading article is a sketch of the 
Viceroy’s life, outlining in a brief way the achieve- 
ments of this Bismarck of the East. The illustrations 
accompanying the article are from photographs taken 
in China. The writer is Mr. Arthur W. Tarbell. 
‘« The Curse of the East,” a descriptive paper written 
by C. H. Gibbons, dealing with the banishment of 
lepers on Darcey Island, is a decided magazine 
novelty. The photographs of the lepers and their 
cabins will be a revelation to the reading public. Mr. 
Edmund S. Hoch’s second and last paper on * Yacht- 
ing on the Great Lakes ” appears in this number, with 
accounts and photographs of the most prominent 
yachts and yacht clubs on the inland Lakes. 
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McC.ureE’s MAGAZINE, with a stirring barrack- 
room ballad by Kipling, a thrilling installment of An- 
thony Hope’s “Phroso,”? a dramatic sea-story by an 
actual sailor, and characteristic stories by Mrs. Spof- 
ford and Clinton Ross, maintains, in the September 
number, its usual enticing aspect. In scanning a 
table of contents of MCCLURE’s, one never experi- 
ences, it must be allowed, the familiar difficulty of 
finding something one really cares to read. 


Tom SAWYER, DETECTIVE, Mark Twain's latest 
story, is finished in the September HARPER'S in a 
generous installment, embellished with eleven illustra- 
tions by A. B. Frost. This dramatic story of life in 
the middle West, a generation ago, seems likely to 
add to the reputation of even so famous a personage 
as Mr. Clemens’s well-known hero. 


THE NORTH AMERICAN REVIEW for September 
opens with a most interesting paper by His Exel- 
lency, Sir Alfred Moloney, Governor of British Hon- 
duras, entitled «* From a Silver to a Gold Standard in 
British Honduras,” wherein is described a financial 
transaction unique in the history of currency, and the 
material benefits derived from an establishment of a 
country upon a gold basis. Justin McCarthy, M. P., 
contributes a most entertaining account of * The 
Late Session of Parliament.” Mr. McCarthy gives a 
remarkably clear insight into English politics as they 
exist to-day, and points out the internal elements of 
discord corroding the strength of the government. 





BOOK NOTICES. 
LAW. 


THE STRANGE SCHEMES OF RANDOLPH Mason. By 
MELVILLE D. Post. G. P. Putnam’s Sons, 
New York, 1896. Cloth. 


Mr. Post has hit upon a most ingenious scheme 
for enlisting the reader's interest in legal matters, and 
these stories are quite as absorbing as any detective 
tales. Randolph Mason, a shrewd but unscrupulous 
lawyer, devotes his great abilities to the task of show- 





ing his clients how they may commit the most flagrant 
wrongs, and yet through the technicalities of the law 
escape the slightest punishment. It may be objected 
that the writer has prepared a text-book for shrewd 
knaves, but his answer is that if he instructs the ene- 
mies, he also warns the friends of law and order. 
The stories are admirably well written, and one will 
not lay the volume down until he has reached the 
end. 


MISCELLANEOUS. 


WHERE THE ATLANTIC MEETS THE LAND. By 
CALDWELL Lipsett. Roberts Brothers, Boston, 
1896. Cloth. $1.00. 


This collection of stories, Irish in scene and char- 
acter, will serve to while away a leisure hour most 
agreeably. The author displays much versatility, 
and no little dramatic power. The volume contains 
sixteen sketches, all of them well worth reading. 


IN SCARLET AND GREY. By FLORENCE HENNIKER. 
Roberts Brothers, Boston, 1896. Cloth. $1.00. 
These stories of soldiers and others are delight- 

fully written, and form one of the best collections 

of short tales that we have read for a long time. The 
stories are all wonderfully well told, displaying much 
power and pathos on the author's part. 


Otp Cotony Days. 
Roberts Brothers, 
$1.25. 


By Mary ALDEN Warp. 
Boston, 1896. Cloth. 


Mrs. Ward, in a series of most readable sketches, 
brings forward, for our better acquaintance, some of 
the old Colony days’ worthies: Governor William 
Bradford, whom she styles, “ The Father of Ameri- 
can History”; Cotton and Increase Mather, the 
«« Early Autocrats of New England ”; and that « Old- 
time Magistrate,” Samuel Sewall, whose ‘+ Diary ” 
has stood the test of years. There are also sketches 
entitled, «« Some Delusions of our Forefathers,” and 
«* A Group of Puritan Poets.” The book is one of 


great interest, and contains much valuable informa- 
tion. 
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